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AN EXAMINATION OF POINT SYSTEMS AS A
METHOD FOR SELECTING IMMIGRANTS

TUESDAY, MAY 1, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP,
REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:08 p.m., in Room
2237, Rayburn House Office Building, the Honorable Zoe Lofgren
(Chairwoman of the Subcommittee) presiding.

Present: Representatives Lofgren, Berman, Jackson Lee, Waters,
Delahunt, Ellison and King.

Staff Present: Ur Mendoza Jaddou, Chief Counsel; R. Blake
Chisam, Majority Counsel; Benjamin Staub, Professional Staff
Member; and George Fishman, Minority Counsel.

Ms. LOFGREN. This hearing of the Subcommittee on Immigration,
Citizenship, Refugees, Border Security, and International Law will
come to order.

I would like to welcome the Immigration Subcommittee Mem-
bers, our witnesses, and members of the public. We are here today
for the Subcommittee’s sixth hearing on comprehensive immigra-
tion reform.

In our first five hearings, we examined the need for comprehen-
sive immigration to secure our borders, to address economic and
demographic concerns, and for historical reasons. We have exam-
ined immigration reform in 1986 and 1996 in an effort to avoid the
mistakes of the past. Last week, we considered the problems with
and proposed solutions for our current employment and work site
verification system.

Today, we are turning our attention to immigration point sys-
tems. You might have noticed some talk over the past couple of
months about selecting immigrants using what’s known as a “point
system,” such as those used by Canada and Australia. Some have
suggested replacing many parts of our current immigration law
with a point system.

In the United States, we have had three overarching criteria by
which we select immigrants: family ties, economic need, and inter-
national humanitarian obligations and priorities. We have woven
these principles into our immigration preference system, and they
are woven into the fabric of our society.

Whatever our process, we must remain true to these cherished
principles of American society. The question is, can a point system
capture these principles and help us implement them in practice?

o))
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I look forward to the testimony today to help us learn more about
point systems so that we may determine whether it is right for the
United States.

It should be noted that immigration point systems have been
considered and rejected by Congress as far back as 1981 and again
in the late 1980’s, even after lengthy hearings and debate. Have
things changed since the 1980’s? Are there new facts to be consid-
ered? New issues? These are all questions I will have for our wit-
nesses today.

I very much look forward to the objective descriptions of point
systems used by Australia, Canada, New Zealand and Britain, pre-
sented by the Library of Congress. They will provide the back-
ground we need to conduct our own analysis of point systems and
allow us to compare them to the current immigration system. And,
as pointed out by the Library, they are not allowed to take a posi-
tion on these items, only to provide technical information.

I look forward to expert opinions on point systems from wit-
nesses who have studied, practiced and/or advocated for point sys-
tems and, in some cases, compared them to the current U.S. Sys-
tem. With today’s overview and analysis, I hope we can reach a
conclusion on whether the U.S. should also turn to an immigration
point system while moving away from a preference system built
upon family ties, economic need, and humanitarian concerns.

So thank you again to our distinguished witnesses for being here
today to help us sort through what is a complex and very impor-
tant issue; and I would now recognize our distinguished Ranking
minority Member, Congressman Steve King, for his opening state-
ment.

[The prepared statement of Ms. Lofgren follows:]

PREPARED STATEMENT OF THE HONORABLE ZOE LOFGREN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL
Law

I would like to welcome the Immigration Subcommittee Members, our witnesses,
and members of the public to the Subcommittee’s sixth hearing on comprehensive
immigration reform.

In our first five hearings, we examined the need for comprehensive immigration
to secure our borders, to address economic and demographic concerns, and for his-
torical reasons. We have examined immigration reform in 1986 and 1996 in an ef-
fort to avoid the mistakes of the past. Last week we considered the problems with
and proposed solutions for our current employment and worksite verification sys-
tem.

Today we are turning our attention to immigration point systems. You might have
noticed some talk over the past couple of months about selecting immigrants using
what’s known as a “point system,” such as those used by Canada and Australia.
Some have suggested replacing many parts of our current immigration law with a
point system.

In the United States, we have three overarching criteria by which we select immi-
grants—family ties, economic need, and international humanitarian obligations and
priorities.

We have woven these principles into our immigration preference system because
they are woven into the fabric of our society.

Whatever our process, we must remain true to these cherished principles of Amer-
ican society. The question is—can a “point system” capture these principles and help
us implement them in practice?

I look forward to the testimony today to help us learn more about point systems
so that we may determine whether it is right for the United States.
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It should be noted that immigration point systems have been considered and re-
jected by Congress as far back as 1981 and again in the late 1980’s, even after
lengthy hearings and debate.

Have things changed since the 1980’s? Are there new facts to be considered? New
issues?

These are all questions I will have for our witnesses today. I very much look for-
ward to the objective descriptions of point systems used by Australia, Canada, New
Zealand, and Britain, presented by the Library of Congress. This will provide the
background we need to conduct our own analysis of point systems and allow us to
compare them to the current U.S. immigration system.

I also look forward to expert opinions on point systems from witnesses who have
studied, practiced and/or advocated for point systems and in some cases compared
them to the current U.S. system.

With today’s overview and analysis, I hope to reach a conclusion on whether the
U.S. should also turn to an immigration point system while moving away from a
preference system built upon family ties, economic need, and humanitarian con-
cerns.

Thank you again to our distinguished witnesses for being here today to help us
sort through what is a complex and very important issue.

Mr. KING. Thank you, Madam Chair; and thanks for holding this
hearing. I'm glad the Immigration Subcommittee is taking an ag-
gressive approach to the hearings on the complex issue of com-
prehensive immigration reform.

As you all know, this subject is like a labyrinth. One issue leads
to another, which leads yet to another. It’s difficult to find the end.
So I look forward to many more hearings in order to flesh out the
topics involved with any comprehensive immigration reform bill.

Today’s topic has a long pedigree. In fact, the full Committee
Ranking Member, Mr. Smith of Texas, explored immigration point
systems when he chaired the Immigration Subcommittee in the
late 1990’s. I'm pleased the point systems are being discussed as
an option as we work to seek an immigration system that benefits
21st century America.

The most important concern when discussing any changes to
U.S. immigration policy should be what is in America’s national in-
terest. Unfortunately, many people seem to have the best interest
of other nations and other citizens in mind.

So a system that requires foreign nationals be allocated points
for certain skills and attributes seems like a promising idea. In
fact, in recent years, democratic industrialized countries around
the world have been instituting immigration point systems. In your
remarks, you mentioned those of Canada and the skills that they
identify; and one of the things that was interesting is the emphasis
that Canada put on language skills, including French and English,
their two official languages.

And Australia also has a point system and identifies a skilled
work force, language proficiency; and also there’s the focus on age
and particularly youth, people who have years to contribute to the
economy, rather than just a few years to tap into the Social Secu-
rity benefits.

The United Kingdom as well. One of the things that I would like
to point out that caught my attention would be they own a system
that will give the country a, quote—and this is Liam Byrne, the
United Kingdom Immigration Minister. They want a system that
will give the country, quote, the best way of letting in only those
people who have something to offer Britain, closed quote.
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The U.K. System requires a potential immigrant to get at least
80 points based on age, aptitude and experience, et cetera. I looked
through these lists, and they are very high standards; and to the
extent that, once you get past a certain age, it’s really a detriment
to try to apply and be accepted through these systems and to put
that in an economic equation and define that.

But these kind of point systems that focus on the social aspects
and the family reunification plans seem to work as a detriment to
our economic interests; and I'm interested in promoting an immi-
gration policy that enhances the economic, the social and the cul-
tural well-being of the United States of America. I think that is an
important principle for us to adhere to.

I look forward to the testimony and very much welcome Senator
Sessions from Alabama and appreciate the fact that he’s here
today. And I yield back the balance of my time, Madam Chair.

Ms. LOFGREN. Thank you, Mr. King.

Mr. Conyers is apparently on his way, and so we will reserve his
opening statement. And if Mr. Smith arrives, of course, we will also
reserve his opening statement.

In the interest of proceeding through our witnesses and mindful
of their schedules, I would ask that other Members who arrive sub-
mit their opening statements for the record. Without objection, all
opening statements will be placed into the record; and, without ob-
jection, the Chair is authorized to declare a recess of the hearing
at any time.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

Today, we examine the notion of a “point system” as a possible feature of immi-
gration reform. This system attempts to quantify the skills of potential immigrants
in comparison to the perceived need of the admitting nation.

Other English-speaking countries have used point systems to decide who may im-
migrate. In the United States, on the other hand, our employment and family-based
immigration systems respond not only to economic needs, but to humanitarian
needs as well.

At least three areas of possible concern leap out when looking at a point system.

First, a point system could result in an inflexible bureaucratic nightmare. Under
this system, occupations are rated and given points on the basis of the Govern-
ment’s prediction of what jobs are needed. Frankly, this starts to a lot like the in-
flexible systems used by HMOs that take medical decisions away from patients and
put them in the hands of bureaucrats.

In the United States, we should trust employers to determine what their needs
are based on the changing market, rather than publishing and ranking every cat-
egory of job and assigning them priority. Such an expansion of the Labor Depart-
ment’s responsibility to classify and rank jobs—as contemplated by this proposal—
would create a large and expensive bureaucracy while we would still not have
enough labor inspectors out in the field to prevent worker exploitation.

Second, it appears this system has not worked well in Canada. People admitted
under this program in Canada often fail to obtain employment in their areas of ex-
pertise. An immigration system that rewards family ties or employer sponsorship
seems to make underemployment or isolation less likely.

Third, a point system could foster discrimination and return us to the old days
in which Northern Europeans were welcomed but African, Asians and Latin Ameri-
cans were told that they “need not apply.” If a point system is just a method of se-
lecting the most educated, disparities in education systems will leave out much of
the developing world. English language requirements can have a discriminatory ef-
fect. Instead of this approach, we should be encouraging talented immigrants to
come to our shores and help them learn English here, which could then serve as
a threshold for a more permanent stay.
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Breaking the stranglehold of the old quota system has greatly benefitted our Na-
tion. Increased numbers of immigrants from the developing world and their entre-
preneurial spirit contributed to American’s economic growth. Some of those people
came with developed skills. Others built their skills in American universities. But
many came with just a dream and a stubborn will to succeed.

A point system that results in de facto exclusion is inconsistent with our future
needs and our lasting values. The country has always thrived on the experience and
determination of such immigrants. A controlled, orderly, and fair system can har-
ness this energy for the benefit of all.

I welcome all of our distinguished panelists and I look very much forward to their
testimony.

[The prepared statement of Ms. Jackson Lee follows:]

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON IMMI-
GRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

Today marks the fifth hearing in a series of hearings dealing with comprehensive
immigration reform. This subcommittee previously dealt with the shortfalls of the
1986 and 1996 immigration reforms, and most recently the difficulty that employers
encountered when they attempted to verify that potential foreign employees have
work authorization. At last Thursday’s hearing on April 26, 2007 we looked at ways
to improve the employment verification system.

Any honest discussion about comprehensive immigration reform must include the
methods utilized by other nations around the globe. This hearing will focus on a
point system, like the ones used by our friends in the United Kingdom, Australia,
and Canada. Point systems have been considered in the past by both the House and
the Senate, however a point system has consistently been rejected.

Currently the United States has an immigration preference system that is broken
down into two categories, family based immigration and employment based immi-
gration.

FAMILY BASED IMMIGRATION

The opportunity to migrate to the United States based on familial status depends
on four factors. First, the immigration status of the sponsoring relative, (i.e.—is the
sponsor a United States citizen, or a lawful permanent resident?). Second, what is
the nature of the relationship? Obviously the closer the relationship the better.
Third, what is the migrant’s country of chargeability, or where is the migrant from?
Fourth, what is the existing and anticipated backlog (if any) of approved aliens in
the relevant category for the country of chargeability. Certain family based cat-
egories are never subject to backlog because there are never subject to limitations.
Those categories are 1) immediate relatives, 2) returning U.S. permanent residents,
and 3) applicants for reacquisition of citizenship, 4) refugees and asylees, 5) aliens
obtaining registry, 6) children born to immediate relatives after visa issuance, and
7) children born to permanent residents while temporarily abroad.

FAMILY BASED IMMIGRATION SUBJECT TO BACKLOGS

The Immigration and Nationality Act (INA) allows for 480,000 family preference
entrants per year, however only 226,000 are allowed. The order of preference is as
follows:

First preference goes to unmarried sons and daughters of U.S. citizens. Second
preference goes to spouses, and minor children of lawful permanent residents. Also,
unmarried sons and daughters of lawful

permanent residents. Third preference goes to married sons and daughters of U.S.
citizens, and their spouses and children. Fourth preference goes to brothers and sis-
ters of United States citizens, and their spouses and children, provided the U.S. citi-
zens are at least 21 years of age. The attempt to keep families together in theory
is good, however in practice we all know that this is not the case. The number of
applicants is great, and our resources are few.

EMPLOYMENT BASED IMMIGRATION

Employment based immigration is broken down into five tiers: 1) Priority work-
ers, 2) Advanced Degree Professionals and Exceptional Ability Aliens, 3) Skilled
Workers, Professionals and Other Workers, 4) “Special immigrants,” including reli-
gious workers, and 5) Employment creation immigrants.
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The first tier applies to individuals with “extraordinary ability” in the sciences,
arts, education, business, or athletics; outstanding professors and researchers; cer-
tain Enultinational executives and managers; the spouse and child of the aforemen-
tioned.

The second tier applies to individuals holding advanced degrees in their profes-
sion, or employees with exceptional ability whose services are sought by an em-
ployer in the United States.

The third tier applies to skilled workers, and professionals with baccalaureate de-
grees. The fourth tier applies to special immigrants like religious workers. The final
tier applies to migrants who have an entreprenureial spirit and have invested at
least 1 million, but at times as low as $500,000 in “targeted employment areas.”
They must also create no less than ten jobs for American citizens.

This is the current method in the United States. Quite frankly members of the
tech industry will tell you that there are not enough visas to meet our needs. A
practical problem is the fact that the aliens immediate family members (i.e.—spouse
and children) count against the number of employment based visas that are issued.
Thus the problem may not be in the system, but rather how the system works. Nev-
ertheless, an examination of our international neighbors methods is worth looking
at.

UNITED KINGDOM, CANADA, AND AUSTRALIA

All three nations utilize a points system to admit skilled workers. In fact skilled
workers represent the majority of immigrants in that country, whereas the majority
of immigrants to the United States are unskilled workers. Generally speaking,
points are awarded on the basis of education, work experience, language proficiency,
arranged employment, achievement in the applicant’s field, age, and occupational
demand. The UK has made a conscious effort to seek out individuals with MBA’s,
and Canada’s goal is to recruit a majority of highly skilled immigrants every year.

In conclusion a point system could help, but I advise that any point system we
implement be uniform, and practical because in the end the United States is the
winner.

Ms. LOFGREN. We have three distinguished panels of witnesses
here today to help us consider the important issues before us.

I would like first like to introduce Senator Jeff Sessions of Ala-
bama, a Member of the Senate’s Judiciary Committee and the Sub-
committee on Immigration, Refugees, and Border Security. Prior to
his election to the Senate in 1996, Senator Sessions served as both
Alabama’s Attorney General and the United States Attorney for
Alabama’s Southern District. He holds his bachelor’s degree from
Huntington College in Montgomery and his law degree from the
University of Alabama.

Welcome, Senator Sessions, to the House Immigration Sub-
committee.

We have—unlike the Senate, we have a 5-minute rule here, but
we will be very generous in the enforcement of such with our Sen-
ate colleague. But we would ask that you summarize your testi-
mony so that we might have an opportunity for questions. Thank
you so much for coming over to our side of the Capitol.

TESTIMONY OF THE HONORABLE JEFF SESSIONS,
A U.S. SENATOR FROM THE STATE OF ALABAMA

Mr. SEssiONS. Thank you, Madam Chairman; and you are wise
to have a 5-minute rule, especially when Senators show up. We are
used to talking on too much.

Maybe I can just sum up, and I'll offer my full statement for the
record, how I see this question and how I believe we should con-
sider it. And I want to thank you and Mr. King for both of you in-
viting me, because I do believe we are talking about something that
is very important.
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I believe it was Professor Borjas in his book Heaven’s Door that
said, in effect, if your goal for immigration is to serve the national
interest, let me know, I can help you achieve that. Another witness
at one of our Committees said almost the same thing.

Now, Mr. King said immigration should serve, according to the
Brits and, in his view, the United States, the national interest. So
I think that is a given.

Second, we had in 2000 11 million people apply for the 50,000
lottery slots. Now that gives you some indication of the truth,
which is we can’t accept everybody that wants to come to America.
It is a door, Heaven’s Door, as Professor Borjas, himself a Cuban
refugee, now at the Kennedy School at Harvard, says about the
subject.

So if we can’t accept everybody, then we have to ask ourselves,
how should we deal and decide among those who would like to
come? What is a fair basis? What is a just basis? What is a basis
consistent with our heritage? It’s a different kind of world than
we’ve had in the past with these large numbers out there.

So I guess first I would say that skilled—and I think you’ll hear
from the panels as we go along that immigrants with higher edu-
cation levels and higher skills enjoy and benefit from the American
experience more than those who do not. Likewise, people who come
to our country with even some education, but particularly those
with advanced degrees and higher education and higher skills, pay
far more in taxes to the Government than they will ever take out
from the Government. So those are important factors if we consider
what is in our national interest.

Some have suggested that we can do immigration in large num-
bers, even unskilled, and that that will solve our Medicare and our
Social Security long-term systemic problems. I believe you’ll be
hearing from Mr. Rector at the Heritage Foundation, and his num-
bers conclude just the opposite. In fact, they will make both of
those unsound systems even more unsound.

But if the immigrants who come are high skilled, who are likely
to be high income, who pay large amounts in taxes, that could in
fact positively affect that. And since it’s a zero sum gain when an
individual becomes a citizen and has a right to bring their elderly
parents, for example, we have to remember that they are denying
some young person somewhere in the world who maybe has worked
hard to learn English, worked hard and gotten some advanced de-
gree. They don’t have a chance unless they have a relative.

I think about two young people that might be living in Honduras.
One is a valedictorian who took English in high school, took advan-
tage of radio or television to learn English and speak it well, maybe
has a year or so of technical school. That individual would have no
chance of coming and would be competitively at a total disadvan-
tage to a high school dropout who happened to be the brother of
someone who is a citizen of the United States. So this is the system
we have today.

Among those two, who should be the one that would have the
best opportunity to succeed and would have the best opportunity to
contribute to the American system? So I think that is a factor as
we evaluate this.
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I am also concerned that by having a disproportionate number of
low-wage, low-skilled workers come in, that, in fact, wages for
lower-skilled workers have not increased and, in fact, in some
areas have decreased factored for inflation.

So it’s clear you bring in—in my area of the country, if you flood-
ed the country with a lot of cotton, our farmers wouldn’t hesitate
to complain that their cotton prices will go down because they have
more foreign competition. The same is true with labor. Extensive
large amounts of low-skilled, low-wage labor does pull down the
wage rates of United States workers; and, in fact, Professor Borjas
and others have made that point quite clear in testimony before
the Senate.

So, Madam Chairman, I thank you for the opportunity to be
here. In the course of this, I met the Canadian leader of the point
system. We've studied the Australian system. We believe it has
much to commend it. In fact, it can help us in extraordinary ways
to fairly select from those millions that want to come in ways that
will benefit the United States and provide the best opportunity for
those to succeed here.

I'm glad that you’re looking at it. It makes so much common
sense to me. I believe the American people need to understand that
you will still be able to bring wives and children when we say
chain migration should be curtailed. But the elderly parents or
brothers and sisters would not get a huge advantage as they have
today to come in just because they have a relative here.

My time is up. Thank you very much.

Ms. LOFGREN. Thank you very much, Senator, and also for being
so unsenatorial like in your terseness. We appreciate it.

Mr. SEssIONS. I failed to do one thing and put a chart up for you.
If you will give me 1 minute to do that.

Ms. LOFGREN. Of course.

Mr. SEsSIONS. This shows what the United States system does.
We give out 1.1 million green cards. According to the numbers, we
have 58 percent of those basically family based. That means they
did not have to establish any skill to come into the country.

Canada with their point system—and, in fact, the Parliament in
Canada directed the Immigration Department to achieve a 60 per-
cent merit-based, and they let them do it how they chose, and they
have about a 60 percent skill-based entry. And Australia, likewise,
has 62 percent skill-based entry.

Canada definitely kept the humanitarian refugee slots. Australia
has a little less refugee slots. So I would contend that we can keep
our humanitarian slots, we can keep spouses and children slots,
but that we ought to make a major movement to identify those peo-
ple that can be so beneficial to our economy and give them priority
over those with less potential.

Ms. LOFGREN. Do you have another slide?

Mr. SESSIONS. No, that is it.

Ms. LOFGREN. Okay. Thank you very, very much.

[The prepared statement of Mr. Sessions follows:]
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L INTRODUCTION —-THE BIG ISSUES OF IMMIGRATION

Thank you, Mr. Chairman, for having this hearing. If we are going to have
comprehensive immigration reform, as ultimately we should since the current
system is certainly broken, we have to move from just debating border security and
how to deal with those here unlawfully.

We must focus on the great, long term issues. To an amazing degree, those
issues have not been discussed. But, a mature nation, we must grapple with them
and make critical decisions. For example, we have had little or no discussion on
these following issues:

¢ How many immigrants can we let in each year?

o Many more people want to come to the U.S. than we can accept --
Professor George Borjas of the Kennedy School of Government at
Harvard illustrated that point when he testified last year before the
Senate.

o He noted that in 2005, 5 million people applied for 50,000 visa lottery
spots. In the last lottery before 9/11 (2000), 11 million applications
were filed.

o What set of rules should we use to pick and choose from the many
applicants?
e How can our immigration policy benefit our nation to the maximum degree?

o How do we create an immigration policy that selects the people who are
going to be most successful here?

e How do we ensure that immigrants will contribute more to the government
in taxes than they will take out in services?

o How do we use immigration policy to improve the economic well being of

o1-
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our people -- not reduce their incomes?

These are the great issues of immigration. They are questions that I do not believe
we have adequately discussed.

1I.  SENATE JUDICIARY COMMITTEE HEARING ON THE BIG ISSUES
OF IMMIGRATION

During last year’s debate, the Senate Judiciary Committee — upon my request — had
just one hearing focused on these questions. (Immigration: LEconomic Impacts,
April 18, 2006) It was held just weeks before the full Senate voted on S. 2611 (on
May 25", 2006).

At that hearing, economic experts were in agreement that:

e The U.S. must limit annual immigration numbers — ““... we are not ready to
open the floodgates on immigration. We will continue to have controls on
immigration, and we need to find cost-effective and humane ways to limit
those immigrants.” Professor Harry Holzer (Associate Dean and professor
of public policy at Georgetown):

o They agreed that recent low skilled immigrants have had a negative impact
on the wages of low-skilled native workers -- /the/ large increase in low-
skilled immigration, [] has had the effect of decreasing the wages and
employment opportunities of low-skilled workers who are currently resident
in the United States.” Dr. Barry Chiswick (Head and research professor at
the Department of Economics at the University of Illinois in Chicago);

o And they agreed that the U.S. needs to alter its immigration policies to focus
more on high-skilled immigration -- “/T/wo thirds of the immigrants
coming in [to the U.S. annually] come in under kinship criteria. What we
want to do is attract those immigrants who would have the largest positive
contribution to the American economy, and they will be highly skilled
immigrants, immigrants with high skills in literacy, numeracy, scientific
knowledge, [and] technical training. Current immigration law pays very,
very little attention to the skills that immigrants bring to the United States.”
Dr. Barry Chiswick (Head and research professor at the Department of
Economics at the University of [1linois in Chicago)

Despite the advice we received, the Senate Immigration Bill gave virtually no
attention to these issues and continued to prioritize low-skilled immigration over
.2
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high-skilled immigration.

II. RATIO OF SKILLED / EMPLOYMENT BASED IMMIGRATION TO
OTHER TYPES OF IMMIGRATION IN THE U.S.. CANADA, AND
AUSTRALIA

After the Economic Impact hearing in the Senate Judiciary Committee, I became
increasingly interested in the immigration policies of other developed nations.

I began to study the Canadian and Australian permanent immigration systems.
[See Chart — “Three Approaches to Immigration™]. Indeed, there are dramatic
differences in the ratio of skilled immigrants to non-skilled and family based
immigrants that occur in the United States and the ratios in Canada and Australia.

Of the more than 1.1 million permanent immigrants the United States admitted in
2005, only 22% were skill based (and 1/2 of these were the family members of the
employment based immigrants); 58% were family based; 16% were humanitarian
based; and a 4% were given out randomly through the visa lottery. For the large
majority of immigrants to the U.S. only 1 variable really mattered — whether they
had a family member in the U.S.

In both Canada and Australia, the percentages are quite different. They make
skilled migration the top priority. In Canada, 60% of immigrants are skilled; 24%
are family, and 16% are humanitarian. In Australia, 62% of immigrants are
skilled; 29% are family, and 9% are humanitarian.

IV. SENATE HELP COMMITTEE HEARING ON THE POINT SYSTEMS
USED BY CANADA AND AUSTRALIA

Canada and Australia use “point systems” to choose the best applicants for their
skilled migration programs. Early last fall, I asked the Senate Help Committee to
hold a hearing to examine these point systems. (Imployment-based Permanent
Immigration: Examining the Value of a Skills Based Point System, September 14,
20006)

Before the hearing, the Canadian and Australian embassies came to the hill to brief
us. | met personally with Monte Solberg, who was then Canada’s Minister of
Citizenship and Immigration. He told me how pleased Canada was with their point
system, and how they had worked to refine it over the last 30 years.

_3-
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1 learned that Canada accepts three major categories of permanent immigrants — an
economic class, a family class, and a refugee class. The “economic class™
immigrants are what we would call “employment based” immigrants, and
Parliament intended for them to account for around 60% of Canada’s annual
immigrant admissions.! Tn Canada points are awarded for:

Education 25 possible points

Language proficiency 24 possible points
Employment experience 21 possible points
Age 10 possible points

Arranged employment 10 possible points

(and) Adaptability? 10 possible points

After speaking with Australian embassy officials, I learned that Australia employs a
very similar point system to evaluate their skilled worker applicants.

At the HELP hearing (September 14, 2006), we heard from several experts familiar
with the U.S. immigration system, and the Canadian and Australian systems.

Mr. Charles Beach, Professor of Economics at Queens University in Ontario,
Canada, was an expert on the Canadian plan. According to Beach, since 1980,
Canada has increased the number of immigrants coming in under the point system
from 35% to more than 60%. His advice to U.S. policy makers was that “bringing
in a skill-based point system means that you gain useful policy tools that can ...
raisfe] average skill levels of arriving immigrants.”

Mr. George Borjas, the Scrivner Professor of Economics and Social Policy at the
Kennedy School of Government at Harvard University made the economic case for
reforming U.S. immigration policy to focus more on skills — “high skilled
immigrants earn more, pay higher taxes, and require fewer services than low-
skilled immigrants.” He pointed out how current U.S. immigration policies have
resulted in a steep decline in the skills of immigrants over the last 40-50 years, and
stated that the net economic benefits to America of immigration could increase
substantially if incoming immigrants were more skilled than they are today.

Mr. Massey, that Bryant Professor of Sociology and Public Affairs at Princeton
University, [the Democratic minority witness] described how U.S. immigration
policy has given “the family side [of immigration].. more emphasis than it

1 7d. and http://www.cic.gc.ca/english/pub/facts2005/permanent/index.html
2 http://www.cic.gc.ca/english/skilled/qual-5. html
- 4-
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needs... the brother and sister provision ... is the single most important factor for
the immigration chaining  the creation of networks that bring more migrants.”
He supported eliminating the brother/sister provisions to make U.S. immigration
policy more balanced.

T understand that New Zealand also has a point system similar to Australia, and
that the United Kingdom will soon be expanding the point system they
implemented in 2002. Focusing on nuclear families and implementing point
systems is how other countries with comparative economies have prioritized
skilled migration. Surely, we should consider the ideas of other developed nations
-- especially when they are happy with what they have done.

V. THE SENATE AND THE WHITE HOUSE ARE CONSIDERING
IMPLEMENTING POINT SYSTEM AND REDUCING CHAIN
MIGRATION CATEGORIES

A few weeks ago, a power point that the White House was using in bipartisan
negotiations with Senate Judiciary Committee was given to the press. It includes a
proposal for a point system for merit based immigrants. It also [and] proposes
eliminating the diversity visa lottery and chain migration categories so that more
high-skilled immigrants can be accepted without raising the total annual
immigration levels. These reforms clearly represent steps in the right direction.

VI. CLOSING:

It is a simple fact that the United States can not admit every applicant, and it is
indisputable that our policies should serve the national interest. As a whole, we
must enact an immigration policy that serves as a net plus to our nation’s economy;,
not a net drain.

In choosing between the many applicants that want to come here, it makes good
sense to choose persons who are educated, young, and fluent in English.
Statistically, immigrants with those characteristics will assimilate quickly, and
contribute more than they consume in federal benefits and services.

I congratulate you for holding this hearing and I look forward to working with you
on these issues.
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Ms. LOFGREN. In reading through the testimony that will be of-
fered here today, one of the things that struck me was how you es-
tablish the employment side. We are just looking at the point sys-
tem here today, and it’s fine to look at it. Most of the other coun-
tries that use it don’t use the point system for the family. They're
just looking for the economic-based employment. And in some of
those countries underemployment or unemployment has actually
been a product of the point system, because the people they've ad-
mitted based on their education may or may not have a job; they
may or may not have the credentials. And it struck me that the
marketplace might be a better sorter of who’s going to contribute
to our economy than just a Government point system. What’s your
thoughts on that, Senator?

Mr. SESSIONS. I think the economy does play a big role. But in
certain areas the demand for low-skilled workers could be very—
low-wage workers could be very, very, very substantial; and that
may not be in the best national interest.

So I think Canada, for example, gives skill points for bricklayers.
It gives skill points for drywall workers. So you can give points for
skills for something less than college. Although in the long run I
think statistics will show that a person with education can adjust
to the flow, they’re more flexible, they’re more able to adjust and
land on their feet, even if for a temporary period they have difficul-
ties. So I would tend to not diminish the value of education, but
I do think you could set a skill base set that included more than
just academic skills.

Ms. LOFGREN. Well, I agree with that. We do have in our current
system, for extraordinary individuals, there’s no requirement that
they have an offer of employment. We just make the assumption
that at that level they’re going to be good for the country.

But, for example, in Canada you might have someone with an
M.O., but because of credentialing theyre driving a cab instead.
They haven’t been licensed to practice. And having a job would
make sure the skilled people, not the extraordinary people, were
actually able to contribute in a way that was envisioned.

Mr. SESSIONS. Australia does emphasize that occupational con-
nection much more, and points are given for a guaranteed job in
an area that they've certified and needs work. In fact, if—some dis-
tricts of Canada are overpopulated, and in Australia I think they
give more points if you are going into an area that needs more
workers.

Ms. LOFGREN. New Zealand does that as well.

In terms of the under-Ph.D.-level skill level, let’s say—I mean,
there’s skilled trades, there’s locksmiths, plumbers. Those are jobs
where really there’s a skill set that is required, but it may not be
book learning in the same way. Australia gives points for that and
seeks them out. Do you envision that being part of a system that
would serve American interests as well?

Mr. SESSIONS. I do.

Madam Chairman, it’s a little bit—I'm a little ambivalent about
one thing. Canada just simply told the Immigration Department to
do it. Our history has been for Congress to write the law and set
the—even down to minute numbers. Perhaps we need to look for
some sort of balance where the Labor Department or the Com-
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merce Department rates certain industries as needing more work-
ers and skills are needed and adjust those, have the flexibility to
adjust them on a year-to-year basis. Probably this Congress will
want to be more involved than they have been in Canada. But,
likewise, I do think we should give some flexibility to the relevant
department to decide national needs.

Ms. LOFGREN. It’s interesting that you say that, because that is
something I've observed as well. I mean, the Congress deciding
where the shortage is doesn’t really work. We don’t meet often
enough, and it just hasn’t worked out. But Schedule A, which is
supposed to identify the shortages in the Department of Labor,
that hasn’t been updated either. That is still the case with some
of the medical professions, but we had some extreme shortages,
and they never really updated that. So I'm wondering if we should
look at—if we are going to delegate that with some guidelines,
maybe we need to look at some new criteria to make that happen?
I'm wondering if you’ve given some thought to that.

Mr. SEsSIONS. I have not given detailed thought to it, but that
is my general impression.

I would mention one thing. I think the talking points that the
Administration got to the press, that they've put out there, one
thing that we shouldn’t forget in this mix and that is it creates
what I expect and hope would be a real temporary worker program.
So this could be agricultural workers, this could be other low-
skilled workers who come for, in my view, a year or less without
their family and can come back and forth as many times as they
would like, something like that. So this would help—but they
wouldn’t be shut out of applying for citizenship.

So if they wanted to become a citizen, they could be coming for
5 years, maybe getting a junior college degree or college degree.
Then they could apply for the permanent track also and perhaps
have a chance to come on in as a citizen if they would be meri-
torious.

Ms. LOFGREN. I know my time is up, but if I can just follow up
on that point. One of the things we’ve thought about is—I mean,
there are many issues here. One is our labor needs. One is, if you
take a look at our demographic needs, our birth rate is not suffi-
cient to meet our job production rate, just as Western Europe and
Russia and other developed economies—well, I don’t know how de-
veloped Russia is, but certainly Western Europe and Japan are fac-
ing that same problem.

So we've thought about, rather than trying to micromanage it,
use market forces to let people make some determinations them-
selves, since the history of migration in the Western Hemisphere
is largely circular, not permanent. But rather than the U.S. Gov-
ernment playing Big Brother, you just let the market play more of
a role than we’ve done in the past. It sounds like you've given some
thought to that.

Mr. SESSIONS. I think something like that can work. I just be-
lieve that the bill as written in the Senate last year was defective
in that the temporary guest worker program allowed an individual
to come, to bring their family, their wife and children, for 3 years
and, if they were still working, get an automatic 3 years and auto-
matic 3 years on down the line. And, in effect, after a decade or
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so, they’re entrenched here; and if that job is not here, then we
have an illegal person that we are not able to—morally, it’s just
very painful to try to remove someone like that.

So I think we are fooling ourselves if we go that route. We should
have a genuine temporary worker program that is temporary and
ak[ﬁermanent system of immigration that is based on merit and
skill.

Ms. LOFGREN. My time has expired, and I would like to recognize
the Ranking Member for his 5 minutes plus.

Mr. KiNG. Thank you, Madam Chair.

Senator Sessions, looking over your chart here and the United
States showing 22 percent in the skill employment based in the
blue, and my notes show that that’s about a little short of 250,000
people annually. But 54 percent of those were used for spouses and
dependent children. So I make a point that a portion of those skill
based, by my statistics, and actually also a majority of them were
also family reunification type of visas, and so that 22 percent gets
slippeg. down to 10 percent. Would you concede that point or criti-
cize it?

Mr. SEsSIONS. You know, I actually would.

One of the quotes I have in my handout, I believe, is it Professor
Chiswick or one of the professors that testified, his number was 7
percent actually on skill-based. This is a number that has sort of
been used. But it does include, I believe, children and spouses. Cer-
tainly children wouldn’t likely be skilled, and spouses may or may
not be. So I think that overstates the number.

Mr. KING. So when I look at that chart, I slice that piece in half
in my mind’s eye; and you add that number up then to 11 or maybe
even another 17 percent altogether.

Mr. SESsIONS. Mr. King, I think the reason we use that number
is because that is the way Canada and Australia do, so we are com-
paring apples to apples when we are looking at the charts. But, in
truth, many of those in that 22 percent are likely to be unskilled.

Mr. KiNG. If T will take the 7 percent of Professor Chiswick that
is in your document, that takes us to 75 percent of that chart
would be blue. So I just wanted to emphasize that point. I appre-
ciate the position you've taken on this.

Of the categories that are most often used, and among them are
education, job skills and language skills, et cetera, what would you
rank as the most important criteria?

Mr. SEssIONS. I think since we have millions each year that want
to come here that we are not able to accept, I think it would be
perfectly responsible and reasonable to ask that they have lan-
guage skills before they come. Because English is an international
language. Almost any country in the world you could have devel-
oped those skills. So I think that is very important.

But I believe the statistics do show that even with a few years
of college a person is most likely to be quite successful in the
United States. So education seems to—now, if you take a specific
skill, that could be very valuable, too. But then again a decade
from now and the technology changes and that person’s skills are
not so much needed.

Mr. KING. As I look at these charts from the various countries
and look at the categories that are there, I didn’t know what I was
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going to see. I expected something fairly basic that I'm looking at
here. I expected something perhaps more sophisticated. Maybe be-
hind that there are the other kind of spreadsheets that would take
in some subfactors, so to speak.

But I would wonder if you’ve given any thought to the idea that
we could put a cap on our overall immigration and say this would
be a fixed number for a year, if we can agree on what that number
is, no matter what the circumstances, we not exceed that, and
then, when we turn that slice of blue pie into something signifi-
cantly bigger than that, be able to define that to the extent that
we could pick the profile of those who would be a net contributor
to our economy and also pay a little consideration to their ability
to fit into the culture in some way. Would you think that we could
be sophisticated enough that we could give a score system in that
and be able to make it a net positive and identify it scientifically
and use that, Congress set the cap rather than business make the
demand, and then the highest priority would be those who con-
tribute the most?

Mr. SESSIONS. Yes, yes, and I guess with some caution. I do be-
lieve that we should spend some time as a Congress asking those
more detailed questions, and I believe we can draft a legislation
that includes an emphasis on areas that are likely to be successful.

I also am of the belief that immigration is ultimately in the na-
tional interest. Therefore, just to say a willing worker and a willing
employer, as the President has said a number of times, does not
strike me as good policy. In other words, we would almost be say-
ing the Government has no interest. As long as there’s an employer
and employee, they get to decide. And that is sort of what’s been
happening through illegality and other things. So I don’t think that
is acceptable.

But I do believe we could write some standards, and we could
also give governmental agencies a cap number and allow them to
adjust in there for changing economic circumstances or historical
changes in the economy.

Mr. KiNG. Thank you, Senator.

I want to make sure that I'm clear on how these pieces fit in this
jigsaw puzzle. I'll say there are a lot of hypotheticals in immigra-
tion policy, and that is one of the reasons it’s very complicated.
But, as I understand this, you would look at the unskilled labor,
an acknowledgement that we need some of that in certain areas,
and those would be the temporary workers, but they wouldn’t be
precluded from working to get their education and skills up to
where they could qualify to be a net benefit to society; and, while
all that is going on, focus your real immigration that had a path
to ci;cizenship on those that could make a distribution to the econ-
omy?’

Mr. SESSIONS. That is a good summary of it, Mr. King. I think
that would be good for America. I think that is something other na-
tions have proven and like what they’re doing, nations that have
similar economies to ours. So I think that is the way we should go.

I know it’s complicated. I've been very disappointed, actually, and
somewhat surprised we’ve had so little discussion of this in recent
years. In fact, a bill that hit the Senate floor last year had no ref-
erence to these ideas at all.
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I was not able to get a point-based hearing in Judiciary, but I'm
on the Health, Education, Labor and Pensions Committee, and we
did have one hearing in that Committee on the point system, which
I thought was good because we had some excellent witnesses. So
I think we should pursue this. I think we have the possibility of
doing something we could be very proud of.

Mr. KING. Senator, I want to thank you for your testimony today.
You've given me some things to think about, too. And that is what
these hearings are about, to help rearrange our thought process so
we can come to a conclusion that is good for the country. Thank
you very much.

Thank you, Madam Chair.

Ms. LOFGREN. Thank you, Mr. King.

Senator, are you able to stay for additional questions?

Mr. SESSIONS. I could.

Ms. LOFGREN. Then I would recognize Mr. Delahunt from Massa-
chusetts.

Mr. DELAHUNT. Senator, welcome to the House of Commons.

Mr. SEsSsIONS. It’s good to be here. I almost said among the com-
moners, but I knew better.

Mr. DELAHUNT. We respect and appreciate the House of Lords.
And I apologize. I had another hearing going on, and I'm just walk-
ing in at the tail end.

You know, the skill component of a point system, I guess much
would depend on the eye of the beholder in terms of what con-
stitutes skills. What’s your definition?

Mr. SEsSIONS. Well, we know education makes a difference. We
know language skills make a difference. I note that the Canadian
system gives skill points for bricklayers. It gives skill points for
drywall workers. So I think as we analyze our economy that those
could be given skill points, too.

Mr. DELAHUNT. So the concept of skill, however, for determina-
tion, the definition of skill would depend on the economic needs of
the country at a particular point in time?

Mr. SEssIONS. I think so. To me, you want to select the people
who are most likely to benefit from this great American experience,
the people who are likely to flourish the best; and how you do that
is very difficult. My inclination, as I said with the Chairman, would
be that perhaps Congress, since we are in the habit of microman-
aging immigration more than they do in Canada, we might have
some basic standards that we set. But I believe we should give an
independent agency, our Cabinet, Commerce, Labor, some input in
deciding how many numbers you may need in bricklaying and how
many you may need in computer workers.

Mr. DELAHUNT. But this wouldn’t—you know, this would not ex-
clude, for example, refugees or asylum seekers?

Mr. SESSIONS. No. My view would be, as Canada and Australia
have—the green represents 16 percent in Canada is humanitarian,
9 percent in Australia, so we would set a number probably con-
sistent with our 16 percent heritage of humanitarian.

Mr. DELAHUNT. That is all the questions I have. Thank you, Sen-
ator.

Ms. LOFGREN. Thank you.

Mr. Ellison.
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Mr. ELLISON. Good afternoon, Senator. How are you?

Just a few questions. I notice that on the pie charts you have
there that the family-based piece is a large proportion of Ameri-
can’s immigration. The other ones are much smaller. How would
the fourteenth amendment’s language saying that people are citi-
zens in the States in which they are born, essentially making a
child born to immigrants a citizen, how would that impact a system
in which we de-emphasize family-based decisionmaking in immi-
gration? Do you think it would?

First of all, do you think it would; and, if so, how?

Mr. SEssIONS. Well, I've tried to read the case law on being born
in America. It’s maybe not conclusive but appears to suggest that
birth does give you citizenship.

On family, you don’t have a constitutional right to come here.
And on the family question I believe that spouses and children
should be able to come. But the question is aging parents or broth-
ers and sisters, and there’s a zero sum gain, Congressman. So for
every, say, aging parent that comes, that is a slot denied to the
young valedictorian in Honduras who speaks English but doesn’t
have a relative here.

Mr. ELLISON. Thank you, Senator.

I guess a part of what was inside of my question was what is this
family—58 percent family made up of? Is it siblings, as you pointed
out, or aging parents? What is the driver behind that?

Mr. SEsSIONS. That 58 percent of family includes—and correct
me if 'm wrong, counsel—does that include spouses and children
or just brothers, sisters and parents?

VoIcE. All of them.

Mr. SESSIONS. It includes all of them.

Mr. ELLISON. Does your able counsel have any idea on what per-
centage is what in terms of families?

Mr. SEsSSIONS. We do have the numbers. I've seen somebody float
the numbers.

In other words, if you eliminated 50,000, the 4 percent lottery
slots, and you eliminated the non-nuclear family, you would free up
quite a number of slots. That would move us probably above 50
percent with just those changes, above 50 percent being skill-based.

Mr. ELLISON. Okay. Well, I'm sorry I missed your testimony.
There’s a lot of things going on around here.

But another question is I think earlier in your testimony—I
could be wrong, maybe I got this wrong, but it sounded like you
said that part of the criteria we should apply in immigration re-
form is fairly selecting from immigrants who come. Do you remem-
ber using that terminology?

Mr. SESSIONS. Yes. I believe that since everyone is not allowed
to come—and we had 11 million people in 2000 apply for the
50,000 lottery slots; it gives you some indication of the number—
that we should have an objective, fair system to select from those
who would want to apply to come here.

Mr. ELLISON. Would you mind elaborating on how you would de-
fine fair?

Mr. SeEssioNs. Well, I think it would be fair that we consider
what is in our national interest first.
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Second, you would ask, is this person—does this person possess
skills that are likely to allow them to flourish in America and enjoy
the greatest benefits from coming to America?

I think we ought to also consider the impact it might have on
wages of hard-working Americans who may be overcompeted by a
flood of labor in their particular skill set.

So all those would be factors that I think we should consider.

Mr. ELLISON. Would you consider fair to also include reaching for
diversity of nations that people could come from? Would your cal-
culus of fair also mean, for example, that if we are going to get a
lot of people from, say, Liechtenstein, maybe we should also have
some people come from Lesotho? Would that kind of fairness enter
into your calculation?

Mr. SEssIONS. It would be difficult to start trying that. We used
to do that, give preference to nations who had a historic flow of im-
migrants here, as I understand it, maybe before the ’60 bill or
somewhere along there. But I think our view now is to be open to
the whole world and allow people an equal chance to apply. But,
as we are, it’s recent relatives, people that are alive. Just because
your grandfather came into the United States and now deceased,
it wouldn’t help you at all. But if you had a brother under the cur-
rent law, that would help you. So it accelerates itself to some de-
gree, and the family connection does.

Mr. ELLISON. Okay. Thank you.

Ms. LOFGREN. Does the gentleman yield back?

I would just note before calling on my colleague, Ms. Waters,
that if you add up the 50,000 for the lottery and the 65,000 and
23,000 for the other two categories, it’s about 138,000. So that
would actually not put us in the other 50 percent.

Mr. SEssiONS. How far would that go?

Ms. LoFGREN. Well, I went to law school so I wouldn’t have to
do math in my head.

Mr. SESSIONS. And, also, we've got to look at the overall number.
Most of the legislation we are seeing has a big increase, not just
comprehensive reform on who comes but also increases. So I think
the increases might also, if that occurs, should be considered.

Ms. LOFGREN. We are going to have another hearing on that
whole subject.

Mr. SEssioNs. I think that is a fundamental question: How
many?

Ms. LOFGREN. That is a very important question.

Ms. Waters, you're recognized for 5 minutes.

Ms. WATERS. Thank you very much, Madam Chairwoman; and I
would like to thank the Senator for his presence here.

I came here today focused on several conversations that I had
this weekend as I traveled around. All of the conversations that are
being brought to my attention, and including that which I'm seeing
in the news media, happens to be about the family and separation
of the family; and I’'m increasingly getting worried about this.

There was one presentation on one of the channels where a re-
porter interviewed a little boy and asked him about what kind of
choice was he going to make, was he going to stay here in the
United States or was he going to be back with his mother, who is
going to be deported? What would he like to do? And I thought it
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was just such an unfair question to ask a 7- or 8-year-old boy, and
I'm worried about family separation and division.

I come from a history of people who understand the devastation
of family separation. Slaves were separated, children were sold off
from their parents, sent to different parts of the world, and on and
on and on. So it’s something that many African Americans pay very
close attention to and don’t want to be part of separating mothers
and fathers from their children and even grandmothers and grand-
fathers.

So you may have talked about this already and I didn’t hear it,
but I'm wondering what your response is to this potentially dev-
astating occurrence as we look at immigration reform.

Mr. SESSIONS. I think you raise an important question. We did
discuss that some earlier.

In my view, a person allowed into our country under our system
like Canada’s, their system allows the wife or husband and chil-
dren to come. We might have a circumstance that I think you may
be talking about where a child is born here as a citizen and the
mother may not be. I think we’ll just have to wrestle with that. To
me, that is not a huge number. We should make a just decision
about what’s fair and just under those circumstances. I don’t think
that is a big enough number to put us in a position where we
couldn’t reach an agreement on how that ought to be handled.

Ms. WATERS. In defining what—the family that could be consid-
ered to stay, based on the child or children that are born here,
whether that would include mother, father and others perhaps?

Mr. SESSIONS. Right. I think that is just a question we’ll have to
wrestle with.

There are some circumstances where a person deliberately came
into the country illegally to have a child here. Maybe you would not
want to reward that. But somebody who has been here for a num-
ber of years and has a child, you may want to have a different
standard and say they can stay with their child. It would just
something I think we would have to wrestle with.

Ms. WATERS. Thank you.

I yield to Mr. Delahunt.

Mr. DELAHUNT. I have one final question.

Senator, I appreciated your observation about flexibility in terms
of economic needs as far as the skill sets are concerned. Then I
heard you speak about the number, and I think that is a key ques-
tion. What is the number at the end of the day?

When I listen to the demographics of those who are demog-
raphers—however you say it—demographers, thank you. As you ex-
trapolate down the road, you know, our labor force very well will
mirror what is occurring in Europe now, which is a significant de-
cline in terms of population and an inadequate labor force. Would
you consider a number that would not have to come back to Con-
gress for approval time and time again and put the Senate and the
House through an arduous task of examination but allow a built-
in flexibility to meet our labor needs?

For example, I remember President Fox saying by the year 2020
there will be no more immigration from Mexico because they will
need by that time the entire number of people that are immi-
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grating from Mexico into the United States to meet their own eco-
nomic needs.

Mr. SESSIONS. I recall Professor Borjas at Harvard, himself a
(Slullloarll refugee, his book which is authoritative at the Kennedy

choo

Mr. DELAHUNT. Those are all good credentials.

Mr. SESSIONS. Good credentials. I thought you would recognize
that. He wrote a number of years ago—and this really struck me.
We had about 1.1 million. He wrote that, in his opinion, the econ-
omy of the United States would be best served with 500,000 a year.

So I'm not sure what that number ought to be. Most people
think—you know, the conventional wisdom is, the Wall Street Jour-
nal, it probably ought to be more than 1.1 million. But exactly
what that number is, I think we deserve to spend some time in
Congress—we have a responsibility in Congress to dig into it and
try to ask that. And I'm glad, Madam Chairman, you’re going to
be able to do that.

Ms. LOFGREN. Mr. Berman of California.

Are you running out of time?

Mr. SESSIONS. I'm running out of a bit of time, but if someone
has a question or two I would be delighted to try to respond.

Ms. LOFGREN. Mr. Berman says he has just one question.

Mr. BERMAN. Thank you, Senator.

If Congress decided to shift the fundamental nature of its legal
immigration system to a point-based system, essentially to expand
the blue universe through a point system that recognized a lot of
different things but put some special premium on education and
skills and job openings and things like that, would you—as part of
that—would you be prepared to support a comprehensive approach,
which also included a way by which people who are now in this
country out of status, illegally, however you want to—bad docu-
ments, however you want to phrase it, would be able to adjust their
status?

Mr. SEssIONS. I like the talking points that the President and his
Cabinet—at least his Cabinet members showed to me as a frame-
work that could come close, could get my support, perhaps. And it
has a real temporary worker program where people come tempo-
rarily without their families. They could also apply for permanent
citizenship. It has a permanent citizenship with some sort of point
system.

Now, this is just an outline talking points. It has a much better
enforcement at the border. It has a workplace enforcement that
could actually work.

Mr. BERMAN. Employee verification.

Mr. SEssIONS. Employee verification. I believe we can fix that. If
virle tell businesses precisely what to do, theyll comply, most of
them.

And then you have the people that are here illegally, and it’s my
view that there has to be some compassionate resolution of that
and that people who have been here a long time with children who
are in school, it wouldn’t be right to try to remove all of those. So
we would come up with a humanitarian way to deal with that.

My general view is that persons who got the benefit of that legal-
ization should not get every single benefit that goes to someone
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who came legally and waited in line. So, to me, that is an outline
that could reach a bipartisan consensus.

But, as I told the reporter a while ago, I do intend to read the
fine print on whatever they put out, because oftentimes the frame-
work sounds good, as you know, Congressman, and the fine print
doesn’t quite get there.

Mr. BERMAN. I think that is a hopeful sign for the ability of this
place to do something this year.

Mr. SESSIONS. And, basically, that is what I said in my speeches
last year as a framework for a settlement. So I can’t be anything
but somewhat pleased at the way the discussion is heading this
year.

Ms. LOFGREN. Senator, you’ve been here for an hour. We appre-
ciate your generosity of time, and we are looking forward to work-
ing with you in trying to—you know, we may not see things 100
percent, but if we work together in good faith, I'm hopeful we can
come to a system that works for our country.

Mr. SESSIONS. I believe we need reform. The whole system is bro-
ken, so comprehensive reform is certainly needed, and how we get
there is the question. Thank you so much.

Ms. LOFGREN. Thank you.

And I'm sorry, Ms. Jackson Lee, the Senator ran out of time be-
fore we got to your last question.

Ms. LOFGREN. We are now going to move to our second panel.
The second panel should come forward.

I'm pleased to introduce Clare Feikert, the United Kingdom For-
eign Law Specialist at the Law Library at the U.S. Congress. Prior
to her work with the Library of Congress, Ms. Feikert served as a
law clerk for the Head Solicitor of Police at the Sherwood Lodge
Police Headquarters in England and as a clerk at the Center for
Democracy and Human Rights here in Washington. She holds a
bachelor’s degree with honors from the University of Lincoln in
England and an LL.M. in International Legal Studies from Amer-
ican University, Washington College of Law.

We are also pleased to have Stephen Clarke with us, the Senior
Foreign Law Specialist for the Law Library of Congress. Mr.
Clarke has conducted research with the Law Library since 1979
and has guest lectured at Georgetown University Law Center,
Duke University, and the Center For Legislative Exchange in Ot-
tawa. Mr. Clarke earned his bachelor’s degree from the University
of Illinois, his LL.B. from Osgoode Hall Law School in Toronto, and
LL.M. from Georgetown University Law Center.

And, finally, I would like to welcome Lisa White, the Foreign
Law Specialist for the Law Library on Australia, New Zealand and
Pacific common law jurisdictions. Ms. White came to the Law Li-
brary last year after having practiced law at Deacons law firm in
Canberra, Australia. Before her practice, Ms. White worked for the
National Museum of Australia and the Australian Department of
Defense as a policy advisor. Ms. White graduated with a B.A. from
the College of Fine Arts and an LL.B. from the University of South
Wales in Sydney; a graduate diploma in legal practice in the Col-
lege of Law in Sydney; and, finally, an LL.M. from the University
of Melbourne.
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As you know, your entire written statements will be made part
of our record; and we would ask each of you to summarize your tes-
timony in about 5 minutes.

We understand that the Library serves as a technical resource to
us here in Congress. We will not be trying to force you into giving
us policy advice. But just reading your resumes reinforces what a
resource we have in the Library of Congress.

Ms. LOFGREN. So if we can begin with you, Ms. Feikert.

TESTIMONY OF CLARE FEIKERT, LL.M., FOREIGN LAW SPE-
CIALIST FOR THE UNITED KINGDOM, LAW LIBRARY OF CON-
GRESS

Ms. FEIKERT. Thank you, Madam Chair, Members of the Com-
mittee.

I would like to give a brief overview of the use of points based
migration in the United Kingdom. Currently, the United Kingdom
only has one points-based immigration system, the Highly Skilled
Migrant Program. This was established in 2002 as a pilot scheme
and ran for 1 year. It was decided it was a success and formally
incorporated into the immigration system at the U.K. in 2003. It’s
been cited as one of the most dramatic developments in recent com-
mercial immigration law.

It allows highly skilled migrants to enter the country without the
need for a work permit, business plan, the requirement to invest
money or create jobs without a specific job offer. It allows migrants
to enter the U.K. to seek work or self-employment opportunities.

The rules for the Highly Skilled Migrant Program were amended
in December, 2006, and now require applicants to score 75 points
or more based on various criteria that have evolved to ensure that
the system selects the migrants most likely to be successful in the
labor market of the U.K. Applicants must also to intend make the
U.K. Their main home, be able to maintain themselves and any de-
pendents without recourse to public funds and, where appropriate,
obtain a visa in order to lawfully enter the country.

Points are currently awarded in four areas: educational qualifica-
tions, past earnings, an age assessment—younger people obtain
more points to even out work experience and earnings—and pre-
vious experience in the U.K. From December, 2006, a mandatory
English language requirement was introduced, as it was found that
people needed to speak English in order to most benefit the labor
market in the U.K. Applicants must have an international English
language testing certificate at the level 6 or above to meet these
requirements. Additional guidance on the implementation of these
criteria are due to be published by the Government in May, 2007.

The duration of stay under the Highly Skilled Migrant Program
is initially granted for a period of 2 years, although this can be ex-
tended upon application. When applying to extend the duration of
stay, the applicant must show that they continue to meet the cri-
teria that they initially had to meet in order to obtain entry ini-
tially and again show that they have the mandatory English lan-
guage requirement.

If the applicant qualifies for this 3-year extension, they are then
able to later apply for a British citizenship. They would then meet
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the 5-year requirement of lawful residence in the U.K. to then
apply for British citizenship.

The Highly Skilled Migrant Program has been considered suc-
cessful by the Government in attracting top-class workers from
around the globe to contribute to the UK’s economy and to fill skill
gaps in the UK’s labor market.

In its first year of operation, the program attracted 1,100 suc-
cessful applicants. In 2006, this number increased to over 47,000.
The December, 2006, part of the amendment to the criteria was to
actually increase the points requirement on applicants that were
attempting to come into the U.K. under this program.

The system is relatively flexible and can be easily altered to meet
the skill needs and requirements of the day. For example, there’s
currently an MBA provision that would award a migrant with an
MBA from certain schools the full 75 points that are required in
order to let them enter into the country using that, provided, of
course, they obtain a visa.

There are also—obviously, with any migration program, there
are some abuses of the system that, if the Government had failed
to address, would have led to public loss of confidence in this pro-
gram as well as a loss of confidence from those that the U.K.
Would have wished to apply under it.

The application criteria, as I noted, were revised in light of this.
It was considered by many that the initial criteria were too subjec-
tive, leading to speculative applications, people not showing that
they were meeting the points, and the criteria themselves were dif-
ficult for case workers to consistently and objectively implement.
The Government believed that this uncertainty had led to a refusal
rate of 56 percent of decisions made in 2005.

As the system is also entirely self-funding through fees, these
cost the migrants each an application fee of $600, totaling nearly
$14 million in fees alone, which could also act a deterrent for the
people that the U.K. were truly trying to attract to come into the
country.

The Government altered the criteria in December, 2006, in an at-
tempt to resolve this and prevent the uncertainty and prevent spec-
ulative, as well as some possibly fraudulent, applications.

I would like to thank you again for inviting me to testify here
today and thank you for your time and attention. I would be more
than happy to address any questions you might have.

Ms. LOFGREN. Thank you very much.

[The prepared statement of Ms. Feikert follows:]
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2007-03823
THE LAW LIBRARY OF CONGRESS

IMMIGRATION LAW AND POLICIES:
IMMIGRATION POINTS SYSTEMS

UNITED KINGDOM

Executive Summary

Tmmigration policy in the UK is highly complex. It provides for a variety of
schemes in which individuals can enter the UK either through a system of work permits
or through a poini-based svsiem for highly skilled migrants (o enter the country and
seek work. The UK previously had a highly restrictive immigration policy bui has
recently moved toward a policy of managed migration that operaies in the interests of
its economy. encouraging individuals to come and work in the UK in either skilled or
unskilled jobs where there are shortages of people o fill available vacancies in the UK.
Over ihe next five years il intends 1o implement a substantive overhaul of iis curreni
immigration schemes for workers and studenis and o phase in an eniively points based
system.

1. Introduction

Since 1891, it has been established at common law that “no alien has any right to enter [what
is now the UK] except by leave of the Crown.”" The govermment has recently shifted to a policy of
managed migration “in the interests of the economy”? in which the skills and benefits that migrants
bring to the country are emphasized, with particular support for skilled workers® and quotas for those
without skills, where there is a need in the UK.* The statutory regime governing immigration in the
UK is currently contained in the Immigration Act 1971° and the Immigration Rules® made under it by
the government. The Immigration Rules are not legislation or regulations per se, but are published as
House of Commons Papers and are considered to be part of the law.

II. Number of Immigrants

The last official mid-year estimate for the population of the UK was done in 2005 and
reported that there are 60.2 million people resident in the UK, with 97.2 million visitors from outside

! Musgrove v. Chun Tecong Toy [1891] A.C. 272 [ollowed in Schmidt v. Home Ollice | 1969] 2 Ch. 149.

* HowmE OFFICK, CONTROLLING OUR BORDERS: MAKING MIGRATION WORK IN BRITAN, FIVE YEAR STRATEGY HOR
ASYLUM AND IMMIGRATION, 2005, Cm. 6472,

’ 1.

4 ITOME CFFICE, SECURE BORDERS, SAFE [IAVEN: INTEGRATION WITI DIVERSITY, 2002, C1. 5387,

s Tmmigration Act 1971, ¢. 77.

¢ Immigration Rules, LLC. 393, (as amended). R v Chiof Immigration Officer, Ilcathrow Airport, ex. p. Salamat
Ribi [1976] 3 All ER 843 (C'A) per Roskill, LT : “these rules are [not administrative practice and are] just as much delegated
legislation as any other form of rule making activity ... which is empowered by an Act of Parliament. Turthermore, these rules
are subject Lo 4 negative resolution and it is imheard of that something which is no more than an administrative circular stating
what the ITome Office considers to be good administrative practice should be subject to a negative resolution by both ITouses
ol Parliument. These rules, W my mind, are just as much a part of the law of England as the 1971 Act itsell”
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the common travel area arriving in the UK in the same year.” The UK is currently experiencing
increasing levels of both inward and outward migration, with one in twelve people resident in the UK
born abroad.® In 2004, 342,000 non-British citizens migrated to the UK.® The most common
reasons for entering the UK on a visa is for work or study purposes.’™ The number of people granted
permanent residency in the UK in 2004 was 144,550; of them 42,265 were employment related,
54,310 were related to asylum, 34,905 were for family formation and reunification, and 8,365 were
granted on a discretionary basis to individuals that have been resident in the UK for a long and

continuous period.

The following numbers of visas, extensions for leave, and permanent residencies were
granted for the year 2004,

Program Number Entering Under | Number Granted | Number Granted
Scheme for 2004 | Extension of Leave | Permanent Residency
(excluding EU Accession | to Stay Resulting from
States) Admission into Scheme
Sectors Based Unavailable N/A N/A
Scheme (SBS) limit
of 3,500 for 2005/6
(being phased out
for 2007).
Students 286,000 146,555 granted | Unavailable
extension of leave
to stay
Students’ 13,100 Unavailable Unavailable
Dependents
Working 62,300 385 granted leave | Unavailable
Holidaymakers of extension
Work Permit 82,715 (40,450 for less | 54,810 granted | 16,170
Employment than 12 months; 42,265 | extension of leave
for more than 12 months) | to remain
Work Permit 41,595 Unavailable 17,005
Employment
Dependents
Permit Free Unavailable 18,885 2,465 (including
Employment dependents)
(includes writers,
artists, businessmen,
and persons of

7 National Statistics, Population Lstimates, hitp:/iwwe starisiivs o wpeatasp -6 (last visited Junc 6,
2006).

8 National Statistics, People and Migration: Foreign Born, Dec. 15, 2008, available at
hiipdiwww, sintistics, gov.ukieci/nngaet s 7id 1312,

° National Statistics, Infernational Migration, Dec. 15, 2005, available ar

DWW S AT SHes SOV, 1

p2id=1311.

inueget

1 Jd.

' Home Offic
brpeiwww home off

rde/pdfi0 S hosh 1405 ndE

Control of Immigration: Statistics Uniled Kingdom, 2004, Aug. 2005, available ai

"2 National Statistics, Control of Immigration: Statistics United Kingdom. 2004, Aug. 2005.
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Program Number Entering Under | Number Granted | Number Granted
Scheme for 2004 | Extension of Leave | Permanent Residency
(excluding EU Accession | to Stay Resulting from
States) Admission into Scheme

independent means

(i.e. investors and

innovators)).

Seasonal 11,500 N/A N/A

Agricultural

Workers

Post Graduate 400 Unavailable Unavailable

Doctors or Dentists

Fiancés 895 Unavailable Unavailable

Fiancées 2,230 Unavailable Unavailable

Spouse 32,230 (10,835 husbands 17,065 granted Unavailable
on the probationary extension of leave
period; 21,395 wives to remain (6,410
admitted for the husbands, 10,655
probationary period; wives)

Dependent Children | 4,265 Unavailable Unavailable

entering for

probationary period

of settled persons

Family formation Unavailable Unavailable 34,230

and reunion grants

UK Ancestry 7,700 Unavailable Unavailable

Domestic Workers 10,400 Unavailable Unavailable

Ministers of 640 Unavailable Unavailable

Religion

Au Pairg 1,730 N/A N/A

Grants on Unavailable Unavailable 8,350

Discretionary Basis

III. Current System Overview

The law governing and policy surrounding immigration in the UK is highly complex, with the
government attempting to balance the needs of genuine visitors and the contributions they make to the
economy of the UK with concern about those that wish to enter the UK for undesirable purposes.
There are currently over seventy different ways to enter the UK, with approximately fifty of these
being ways to enter the UK to work or study."

Work Permit Employment

The work permit scheme in the UK is the longest standing immigration employment scheme,
with 119,000 people admitted under the scheme in 2003. It is possible to transfer from certain
immigration categories in the UK to a work permit, and in 2003, 26,000 permits were issued for
people meeting these criteria. However, the majority of permits are issued for people who apply

" TIOME FFICE, A POINTS-BASED SYSTEM: MAKING MIGRATION WORK FOR BRITAIN, 2005-6, Cm. 6741, available

af fupsiwyew o feial-documonis.gov uk/dogun GIGTAVETAL pdll
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from outside of the country.

There are six main types of work permit that are issued by Work Permits (UK), part of the
newly established Border and Immigration Agency. Only employers can apply for a work permit,
and they must specity the individual they wish to employ for a specitic job that cannot be filed by
labor already lawfully present in the UK. The individuals must be able to support themselves and any
dependents without claiming certain state benefits. The categories for work permit employment are:

» Business and commercial, which permits UK employers to recruit people from
outside the EEA to fill a vacancy that cannot be filled with a resident worker;

o Sportspeople and entertainers;

»  GATS (Global Agreement on Trade in Services), which “allows employees of
companies based outside the European Union to work in the UK on a service contract
awarded to their employer by a UK-based organization”;

» Sectors Based Scheme. This scheme allowed migrants from countries outside of the
European Economic Area to enter the UK to take short term or casual jobs within the
food manufacturing industry in areas that are hard to fill for up to one year. Fifteen
thousand people were allowed to enter the UK under the SBS for the year 2004/5, a
number that was reduced dramatically to 3,500 in 2005/6.™ The employer wishing
to hire the person had to apply for a work permit before the person assumed their
job.® This scheme was due to be stopped at the end of December 2006, given the
additional labor that the expanded EU was expected to supply to the UK. However,
it was extended but now only allows workers from Romania and Bulgaria, in
accordance with EU preferences, to enter the UK for up to twelve months for low-
skilled employment in the agricultural and food manufacturing industry, with an
initial quota of 19,750;

o Student Internships. This allows students from outside the EEA studying in first or
higher degree courses overseas to undertake an internship with an employer in the
UK; and

o Training and Work Experience Scheme (TWES). “This scheme allows people from
outside the EEA to carry out work-based training for a professional or specialist

qualification, or a short period of work experience as an extra member of staff.”*¢

In addition to the work permit, individuals that are citizens of a nation from which the UK
requires a visa, or who hold a work visa for six or more months, must obtain one for themselves and
any dependents in order to enter the UK.” The visas are processed separately from the work permit
by an entry clearance officer at a British mission overseas.

All employers in the UK are under a legal obligation to verify that any employees are not
subject to immigration controls that would prevent them from lawfully working in the UK. Section

cers 2005-2006, 2005, available at
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eight of the Asylum and Immigration Act 1996 provides that it is an offence to employ workers
without proper immigration clearance to either work or be in the UK.* The maximum penalty for
employing an illegal worker is currently £5,000 (approximately US$10,000), although this is due to
increase with the implementation of additional provisions to include up to two years of
imprisonment.' In 2004, eleven people were prosecuted and nine convicted for employing an illegal
worker.

In addition to the work permit route to employment in the UK, there are approximately forty
work permit-free routes to employment that vary from working holiday makers, au pairs, and
seasonal agriculral workers to highly skilled migrants. A number of other categories exist that are
also exempt from the requirement to obtain a work permit and that are not as frequently utilized.
These include: sole representatives of overseas firms, servants in diplomatic households, domestic
workers in private households, overseas government employees, ministers of religion, missionaries,
members of a religious order, innovators, investors, business persons, writers, artists, composers,
foreign journalists, and members of the operational ground staff of an overseas owned airline.

Skilled Migration — Points System

Points-based immigration is a fairly recent development in the UK, with a pilot Highly
Skilled Migrant Programme (sic) (HSMP) entering into force for a trial period of one year in 2002
that has subsequently been extended and was formally incorporated into the immigration system of
the UK in 2003. This program has been cited as “the most dramatic development in commercial
immigration law for the past 30 years and has made many of the other commercial immigration
categories effectively redundant.”® When introducing the system, the government considered that
“if we are to achieve flexibility and sustainable growth, then legal migration, as opposed to
clandestine working, must be the way forward ... [the HSMP will] control migration more
effectively, tackle abuse and identify the most talented workers.”?' The aim of the new program was
to develop the immigration system to maximize the benefits to the UK of receiving highly skilled
workers, as the government “believed that properly managed migration is in the interests of the UK
and that [they] should aim to attract the brightest and the best from around the globe.”

The creation of the HSMP should be set against the backdrop of concern over a projected
decline in the overall and working age population in the UK, leading the government to state that

In this context the Government’s policy of a regulated but flexible system of managed, legal
migration is right. Immigration is one part of ensuring the continued success of the UK
economy and supporting an ageing population. No modern economy can afford to be anti-
immigration ... However. essential to the pursuit of a balanced migration policy is the need to
build public trust and confidence by ensuring that we tackle abuse of the system and secure
our borders.”

17
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The HSMP enables individuals to enter the UK for an initial period of up to two years
without the need for a work permit, business plan, the requirement to create jobs, invest money in the
UK, or a specific job offer.” It is designed to “allow highly skilled individuals with exceptional
personal skills and experience to come to the United Kingdom to seek work or self-employment
opportunities. ”*

The rules for the administration of the HSMP were amended in December 2006.%* The
HSMP was suspended for twenty-seven days after it was announced that there would be revisions to
the existing criteria to prevent speculative applications. The requirement to obtain a permit under the
HSMP is currently a score of seventy-five or more points based on various criteria that have evolved
over the five years that the HSMP has been in operation to “ensure that the system picks up those
migrants most likely to be successful in the UK labour market.”* Currently, the points are awarded
in four main areas:

o educational qualifications;

» work experience;

e past earnings; and

» previous experience in the UK.

There is also a mandatory English language requirement - applicants must now have an
International English Language Testing System certificate of level six or above. Further guidance on
the application of these criteria is due to be published by the government at the end of May 2007.%

In 2005, the government introduced a new provision enabling individuals with a Masters
Degree in Business Administration from one of the fifty top business schools, as designated by HM
Treasury,” the ability to “meet the points criteria on the basis of their MBA alone.”*® This provision
continues in force. Thus, individuals that have graduated from one of the eligible business schools
with an MBA are automatically awarded the seventy-five points that are needed to qualify under the
HSMP, however, they must still meet the remaining criteria of the HSMP and, where necessary,

2
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obtain a visa. The aim of the inclusion of this provision is to “attract highly qualified and talented
managers to the UK”*! 1o address a “weakness in the UK economy in the quality of management.”*

In addition to meeting the above criteria, individuals that apply under the scheme must also
have appropriate entry clearance, intend to make the UK their main home, and be able to
accommodate and maintain themselves and any dependents without recourse to public funds.®® As
with work permits, individuals that obtain HSMP permits are not automatically guaranteed entry and
must show that they qualify for entry to the UK in accordance with the Immigration Rules in order to
obtain a visa for themselves and any dependents in order to enter the UK. *

The stay of a highly skilled migrant may, upon application, be extended for an additional
three years, provided certain criteria are met. This extension can provide the highly skilled migrant
with a total of five years” lawful residence in the UK, after which they can apply for British
citizenship if they wish.

The requirements for an extension have recently been amended to take into account some
concerns and provide more objective criteria. The current requirements are that the highly skilled
migrant must again score seventy-five points against criteria similar to those that were met to obtain
the permit in the first instance - qualifications, previous earnings, age, and UK experience - and they
must also meet the mandatory English language requirement. While the point criteria have not yet
been made publicly available, the Minister of State for Nationality, Citizenship, and Immigration has
stated during Parliamentary debates that “the point scoring structure is flexible and is based on
criteria that will indicate success in the labour market. If an applicant claims fewer points in one
area, they can make up for it by claiming more points in another.”*

Employment Outcomes of Highly Skilled Migrants
The government has noted that the “HSMP is designed to allow highly skilled individuals with
exceptional skills and experience to seek to enter or stay to work in the UK, without having a prior offer

of employment, or to take up self-employment opportunities here. We are therefore unable to record
which category of work they enter.””

Source Country Profile of Inmigrants Entering under the HSMP

The following is a list of the top ten countries and the number of individuals granted a permit
under the HSMP for 2006:°
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Country Number of Approved Applications
India 7,340

Australia 1,577

Pakistan 1,569

Nigeria 1,209

New Zealand 778

South Africa 658

United States of America 509

Sri Lanka 348

Peoples Republic of China 334

Bangladesh 239

Example of Applicability

As the current guidance for the implementation of the criteria of the HSMP is not available
until the end of May 2007, it is not possible to give an accurate example of how the points are
awarded under the new criteria.*

Benefits of the Highly Skilled Migrant Programme

Prior to the HSMP there were limited, if any, methods for individuals to enter the country to
look for and obtain employment without a specific job offer. This made it difficult to *attract highly
mobile people with the special talents that are required in a modern economy”* to not only contribute
to the economy, but also help create opportunities for UK workers. The new rules allow employers
the flexibility to hire foreign consultants and freelancers, reflecting current business practice, as the
old system only permitted the hiring of foreign workers as full time employees. It also allows
employers faced with widespread cuts in the work force to have qualified individuals apply under the
HSMP and hire them as part time consultants

The government considers that the HSMP has played a crucial role in enabling the UK to
follow a managed migration policy in the interests of the UK, by attracting highly skilled workers to
both contribute to the economy and create opportunities for UK workers.** Highly skilled migrants
have benefited the UK by contributing to the economy, filling skill gaps in the labor market, and
creating opportunities for UK workers.

In its first year of operation, the program attracted over 1,100 successful applicants, causing
the government to reconsider the application criteria and partially restructure it to encourage more
applicants. Since then, the numbers of people seeking entry under the scheme indicate its success,
with, in 2006, over 47,000 applications being approved.

® A number of speculative cxamples of how the new system will work arc available from: HOME O
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Negatives of the Highly Skilled Migrant Programme
Abuses of the System

There were a number of abuses of the system that, if not addressed, could have lead to the
loss of public confidence in the scheme. The following issues were addressed recently with the
revision of the application criteria and processing methods.

The government believed that certain applicants were abusing the extension test. The
extension allowed individuals who had already entered the UK under the HSMP to extend their stay if
they had taken all reasonable steps to become lawfully economically active and continued to meet
other specified criteria. This has since been replaced by an additional points test and a mandatory
English language requirement, in order to prevent abuse and “ensure that applicants who are granted
further leave under the HSMP have demonstrated their ability to make a contribution to our
economy.”

There were also certain abuses of the system with regard to the documentation being
submitted. This has been countered in part by the requirement that now only original documents are
accepted as evidence of their points claims, to enable the accurate independent verification of
documents. Applications are also refused when documents that are not genuine have been submitted,
whether or not they are material to the application. The government has stated that “such applicants
should not be able to qualify under the scheme and are unlikely to benefit the UK.”*' Applications
can also be refused if there are “reasonable grounds to suspect that documents are not genuine, which
remain after verification checks have been undertaken.” *

Lack of Objectivity and Transparency in Procedures

In a partial regulatory impact assessment, the Home Office noted that many of the points
scoring criteria under the HSMP were too subjective, particularly with regard for previous work
experience, making it

difficult for prospective applicants o measure themselves against and for caseworkers to
effectively implement. The uncertainty has resulted in 56% of the 38,728 of HSMP decisions
taken in 2005 being refused with each one of these costing the migrant an application fee of
over £315 (approximately US$600) (a total of nearly £7 million (approximately US$14m) in
fees along). The high percentage of failed applications indicates that the current criteria may
be resulting in a high nuniber of fraudulent or speculative applications.*

The government intends that the criteria introduced in December 2006 will resolve this issue,
however, as the guidance on the implementation of this program has yet to be published, it is difficult
at this point to determine whether the change has been, or will be, successful.

Processing Delays

The large increase in applications from the program’s inception to its current application

47 Nov 2006 Parl.. Dik. (6" ser.) (H.C.) 40WS.
42
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flooded the department responsible for processing them, leading to delays in the system of processing
claims that some claim threaten the success of the system, as it is made unattractive to those that the
UK is striving to reach. The subjective criteria and the fact that applicants have to pay a significant
application fee, regardless of whether or not the application is approved, led to a number of
individuals submitting overwhelming amounts of documentation to support their claims, further
adding to the processing times.

In-Country Negative Experiences with the HSMP

Some individuals in the UK under the HSMP have indicated that the HSMP permit has
sometimes been an issue for them in obtaining employment. Some studies indicate that some
employers are “unsure over the legitimacy of the work permit for HSMP - as they may only know
that someone has permission to work in this country, and be unclear as to the reason.”*

It has also been reported that there have been some issues with employers understanding the
highly skilled migrants® qualifications and experience and later finding that they are incompatible with
what they were seeking in an employee. A government report notes that “this has been attributed to
the difficulty of employers in understanding foreign qualifications and sometimes because the legal
basis and conduct of a job vary between countries so that qualifications and experience are not
directly compatible.”*

The “Brain Drain”

The United Kingdom has been accused of “crippling African healthcare” through “poaching”
medical professionals from developing countries. The UK has in the past conducted “large-scale,
targeted international recruitment ... to address domestic shortages.”* Over a third of doctors
practicing in the UK possess overseas qualifications and half of the recently expanded NHS staff
qualified abroad.”” The UK has relied heavily on overseas medical professionals to reduce the wait
times for the use of the National Health Service (NHS) and to counter staffing shortages.* The UK
has recognized the problem to a certain degree, has developed a Code of Practice for International
Recruitment that applies to the NHS, and claims that it is the “first nation to produce international
recruitment guidance based on ethical principles and the first nation to develop a robust code of
practice for international recruitment.”* The Code establishes guidelines that provide the NHS does
not actively recruit medical professionals from 158 developing countries, unless there is an explicit
government-to-government agreement that supports recruitment activity.™ While the UK has been
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taking relatively proactive steps to prevent the active recruitment of imedical professionals, it has
failed to provide analogous immigration measures to deter medical professionals from developing
countries from applying on their own behalf to come and work or live in the UK. The Code does not
prohibit doctors from the countries for which active recruitment is prohibited from applying for and
receiving, jobs in the UK or entering through the HSMP. A spokesperson from the NHS stated that
the ethical recruitment of medical professionals in the NHS has “a strict list of [158] countries from
which it does not actively recruit ... |hjowever, if healthcare professionals are determined to come
here to work we cannot legally deny them that opportunity.”*

Recent or Proposed Changes to the System

As noted above, the HSMP has just undergone some changes in December 2006 to increase
its efficiency and enhance objectivity in its decision making processes. Despite some of the issues in
its application, the government has announced that it is moving a significant amount of its
immigration programs over to a points based system. It is currently in the process of replacing over
fifty worker and student visa categories, beginning in April 2008, with an entirely points based
migration system® based on the Australian system. Family reunification is not touched by these
changes. The aim is to replace what many consider to be an inefficiently bureaucratic processes with
objective criteria and transparent decision making. The new system aims to simplify the formerly
complicated procedures and improve consistency in decision making by caseworkers and immigration
officers for the purpose of selectively admitting people to maximize the economic benefit of migration
to the UK.

There are to be five tiers in the new system:

» Tier one will replace the existing HSMP with similar criteria.
o Tier two of the new system will replace the current work permit based immigration
route in which employers

on a list of approved sponsors will be able to bring in migrant workers who
meet the basic criteria (principally relatng to a minimum skills and, in some
cases, salary threshold)” To ensure that skills shortages are properly addressed,
a Skills Advisory Board is to be established that will “will assist in this process
by identifying (on the basis of available economic indicators and specific
sectoral knowledge) occupations where there are particular shortages for which
the process for bringing migrant workers becomes easier for the employer. For
those occupations not identitied by the Skills Advisory Body the employer will
be expected to test the resident labour market to explore whether a domestic
worker is available w fill the vacancy in question; ™

» Tier three applies to temporary low skilled workers - this would apply to individual
who would previously have entered under the Sector Based Scheme or Seasonal
Agricultural Workers Scheme;

o Tier four applies to students; and

» Tier five applies to temporary workers and youth mobility

Y NHS Taking Away Afvica’s Medics, BBC Nrws, Mar. 15, 2005, available at hipuivewsbbeco.
uk/Zihithealth/id 349545 stm,
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= HOME OFFICE, A POINTS-BASED SYSTEM: MAKING MIGRATION WORK FOR BRITAIN, 2005-6, Cm. 6741, available
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As the scheme is of fairly recent inception, there is limited information currently available
about its planned application. **

Unskilled Immigration

Currently, in addition to the SBS scheme mentioned briefly above, an additional guest worker
scheme, known as the Seasonal Agricultural Workers Scheme (SAWS) allows individuals from
outside the EEA that are over the age of eighteen and fulltime students to enter the UK to do low
skilled seasonal agricultural work, such as planting and gathering crops, or for farm processing and
packing of crops, for up to six months.” Individuals entering under this scheme do not need to
obtain a work permit, but must obtain appropriate entry clearance before arriving in the UK. For the
year 2006, the number of individuals allowed to enter the UK under the SAWS was 16,250.% This
scheme is run by the Home Office through operators that are responsible for placing individuals on
farms and informing the workers of their “immigration status and the consequences of
overstaying.””

Ilegal Immigration

Once an individual enters the country he can remain in the UK fairly easily without discovery
as, in addition to the lack of departure checks, there is currently no requirement for proof-of-identity
documents for services such as health care and education.® Employment in the public sector rarely
involves identity checks, and many employers have taken advantage of the opportunity of cheap labor
that illegal immigrants are providing.

The issue of the lack of departure checks has resulted in considerable difficulty in accurately
estimating the numbers of visitors, students, or failed refugee seekers who have breached the
conditions of their stay and remain in the country illegally. It also makes the quantification of the
success or failure of the visa process and the accuracy of entry clearance officers’ decisions to issue
visas almost impossible. The government recently has estimated, stated as a “best guess,” that the
number of illegal immigrations in the country is nearly 500,000.” To ascertain an estimated figure
of the number of visa holders that comply with the conditions of the visa upon entry into the UK, the
Immigration and Nationality Directorate Intelligence Service conducted a small-scale investigation.
Preliminary reports involving visas issued to individuals in Accra, Ghana has shown that thirty-seven
percent of visa holders could not be located after entering the UK.®

A Home Affairs Select Committee has expressed concern over the lack of exit controls and
recommended the reintroduction of embarkation controls at the UK’s borders. The government
initially did not consider embarkation controls a viable option in terms of effectiveness, resources,
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and costs, estimating that it would require over £26 million (approximately US$47 million) per year
to operate such a system.® Despite its initial reservations, it is currently moving towards this type of
system through its e-borders program, which will increase electronic pre-boarding checks of
passengers, enabling their information to be checked against multi-agency watch lists, and collect
information on the departure and arrival of individuals to enable the relevant bodies to determine who
has overstayed. The government intends to introduce measures to require airlines to check the
information of certain categories of passengers against government databases prior to departing to the
UK, with any airline that carries a passenger listed on the database without authority from the
government being subjected to a penalty.” The government is also encouraging a “joined up
modernised intelligence led border control and security framework”® and is working to create a duty
to share information between the Immigration Services, the Police, and HM Customs to improve their
activities. ®

Prepared by Clare Feikert,
Foreign Law Specialist
April 2007

81 SELECT COMMITTEE ON IIOME AFFAIRS, FOURTII REPORT, IL.C. 634, 2003, (2002-3).

2 HowE OFFICE, CONTROLTING OUR BORDFERS: MAKING MIGRATION WORK TN BRITATN, FIVE YREAR STRATEGY FOR

ASYLLM AND IMMIGRATION, 2005, Cm. 6472, Annex B.
& 7d.

“ Immigration, Asylum and Nationality Bill, 2005-6, ILL. [Bill 74], clause 36. This Bill implements the proposals
contained in "Controlling our borders: Muking migration work lor Brituin” the Home Olfice five year strategy for asylum and
immigration, published in February 2005 and Confident Communities in a Secure Britain," the ITome Office Strategic Plan,
2004-2008, published in July 2004,
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! H Hearing before the Subcommittee on an Examination of Point
/ \l ! / / \ Systems as a Method for Selecting Immigrants, May 1, 2007
!
' o Attachment to the oral testimony for the United Kingdom
By Clare Feikert, Foreign Law Specialist

HOME OFFICE, CONTROLLING OUR BORDERS: MAKING MIGRATION WORK FOR BRITATN
FTVE YEAR STRATEGY FOR ASYLUM AND IMMIGRATION, 2005, Cm. 6472, available at
http /fwww.archiveZ official-documents.co.uk/document/cm64/6472/6472.pdf. This
report is the government’s five year strategy plan for asylum and immigration.

HOME OFFICE, A POINTS-BASED SYSTEM: MAKING MIGRATION WORK FOR BRITAIN,
2005-6, Cm. 6741, available at http /fwww otlicial-

documents gov.uk/document/cm67/6741/6741.pdf. This report provides information and
practical examples on the point system that the British government intends to introduce
incrementally from 2008.

HOUSE OF COMMONS HOME AFFAIRS COMMITTEE, IMMIGRATION CONTROL, 2005-6, HC
775-1, available at
hitp/fwww publications.parliament uk/pa/cm200506/cmselect/cmhafl/775/7751.pdf;

HoUsE oF COMMONS HOME AFFAIRS COMMITTEE, IMMIGRATION CONTROL, 2005-6, HC
775-11, available at
hitp:/fwww . publications. parliament. ul/pa/cm200500/cmselect/cmhafty/775/775-11 pdf;

and

Housk or COMMONS HOME AFFAIRS COMMITTEE, IMMIGRATION CONTROL, 2005-6, HC
775-111, available at

hitp://www. publications. parliament uk/pa/cm200506/cmselect/cmhbaft!775/7 7511 pdf;
These reports “... inquire into the policy and practice of immigration control, examining
the entry clearance (visa) system, the granting or refusing of further leave in the UK and
the enforcement of immigration control. The inquiry considered the degree to which the
stated aims of the Immigration and Nationality Directorate (IND)1 and UK visas are
being met; the extent of implementation of recommendations of recent reports and
inquiries;2 and lessons to be learnt from the operation of the current system that might
inform the implementation of the new Government policy.”
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Ms. LOFGREN. Mr. Clarke.

TESTIMONY OF STEPHEN CLARKE, LL.M., SENIOR FOREIGN
LAW SPECIALIST, LAW LIBRARY OF CONGRESS

Mr. CLARKE. Thank you, Madam Chairman.

In 2006, Canada granted permanent residence to approximately
250,000 persons. These immigrants were accepted in several dif-
ferent categories. There were economic immigrants, family class
members, business immigrants and persons who had been nomi-
nated by one of the 10 provinces. Refugees are also counted in the
figure, because refugees whose claims are recognized are eventually
given permanent residence.

Of the different categories, by far the largest is economic immi-
grants, which is mostly composed of skilled workers and inde-
pendent workers and their dependents. This group accounts for
over 50 percent of Canada’s immigrants.

Other family class immigrants account for less than one-third of
Canada’s immigrants; and, as I think Senator Sessions very effec-
tively pointed out, this is probably the major difference between
Canadian and American immigration policies.

In Canada, skilled workers are assessed using a point system.
The point system is not used for other classes of immigrants. Can-
ada actually has had a point system for many years. However,
prior to 2002, the system was weighted in such a manner that in
order for an independent immigrant to receive an immigrant visa
it was virtually necessary for him or her to have a job offer for a
position that there was no Canadian ready, willing, and able to fill.
There was a job certification process.

However, in 2002, Canada changed its immigration philosophy
after finding that persons demonstrating specialized knowledge and
initiative were the types of persons who were most likely to succeed
in joining Canadian society. Therefore, the point system was re-
vamped to de-emphasize job offers, although that still remains one
consideration.

So, under the current system, there are now six selection factors.
The maximum number of points that a person can accumulate is
an even 100, and the current pass mark is 67, which is somewhat
lower than it was several years ago.

The selection criteria and the maximum number of points that
can be earned in each of the categories are as follows: For edu-
cation, a person can earn up to 25 points—that would normally be
for someone with a postgraduate degree—for language ability a
person can earn up to 24 points, 16 for fluency in either French or
English and an additional 8 for fluency in the other official lan-
guage.

For experience in a qualified field or position, you can earn up
to 21 points. Experience—the maximum points for experience are
earned with 4 or more years of work in an approved classification
position.

For age, persons between the ages of 21 and 49 can earn up to
10 points or are awarded up to 10 points. Persons who have ar-
ranged employment can earn another 10 points. And then finally
there is sort of a catch-all category, which is called adaptability, for
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which a person can be awarded a final 10 points, and for that cat-
egory, remote, family relations are a consideration.

One of the majors advantages of the new system is that it is rel-
atively transparent. Prospective applicants can go on line and con-
duct a self-assessment of their chances of meeting the pass mark.

The system is also very flexible. The Department of Citizenship
and Immigration can raise or lower the pass mark to keep the
number of new immigrants close to the large target figures estab-
lished by the Government.

Canada doesn’t have country or hemispheric quotas, but it does
establish annual targets based primarily upon its labor needs.
Major sources of complaints, as was mentioned by Madam Chair-
man, are that not all new immigrants are able to find immediate
employment in their chosen field, often because their foreign cre-
dentials are not fully accepted. There is some evidence that this
problem has been growing even though the Canadian economy has
been very strong in recent years.

There is no easy answer to this situation, but it is well to remem-
ber that the current system was redesigned to give persons, who
might otherwise have had little or no chance of obtaining a job
offer in Canada, a chance to immigrate to the country. The system
was never intended to guarantee all persons immediate employ-
ment in their chosen fields. Besides, many professions are licensed
by provincial bodies; the Federal Government cannot order the
provinces to accept foreign credentials. The most they can do is to
assist new immigrants in obtaining the training or experience they
need to act in their profession and to work with provincial organi-
zations. And recently, the Government did set aside some money
to assist in that endeavor.

Ms. LOFGREN. Could you summarize?

Mr. CLARKE. I will conclude.

Ms. LOFGREN. Thank you.

[The prepared statement of Mr. Clarke follows:]
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IMMIGRATION LAWS AND POLICIES:
IMMIGRATION POINTS SYSTEMS

CANADA
Lxecutive Summary

In 2006, Canada accepted over three-quarters of ome percent of its total
population as new permanent immigrants. The nearly 100,000 persons who were
accepted for temporary residence pushed the total immigrant influx fo over one percent.
This is a relatively high figure for Wesiern couniries and demonsiraies ihe imporiance of
immigration to the development of Canada. In ovder to manage the influx, Parliament
has enacted comprehensive laws respecting immigration, refugee policies, and temporary
visitors. Since 2001, Canada has also swengthened ifs screening, deporiation, and
detention laws in its fight against tervorism. The major difference between the
immigration policies of Canada and the United States is that Canada accepts a
significantly higher percentage of skilled workers and a significantly lower percentage of
Jamily class immigrants. Skilled workers are assessed through the use of a poinis systen.
Family reunification is limited by restricting the class to apply mosily lo spouses,
conjugal partmers, dependent children, and parents.

L. Introduction

Canada does not have country-based or hemispheric quotas, but it does establish annual
worldwide targets, and the actual numbers of immigrants accepted for permanent residence within a year
are usually within ten percent of those targets. Canada also does not provide that immigrants in any one
category can only exceed that category’s target figure by a certain percentage, but there is an
understanding between Parliament and Citizenship and Immigration Canada (CIC) that, in enacting the
current Immigration and Refugee Protection Act (IRPA)," Parliament intended to create a system in
which skilled or independent workers would usually comprise about sixty percent of the annual total, and
that skilled or independent workers would normally outnumber family class immigrants by a margin of
approximately two to one. Tt is also understood that Parliament expects CIC to exercise the
administrative powers conferred upon it to preserve the current balance and that any significant
fluctuations in either direction would probably lead to legislative or administrative reforms, Thus, in
processing applications submitted at Canadian Embassies, consulates, and internal immigration offices,
officials attempt to adhere to the goals that are set out annually by CIC in consultation with the
government and appropriate parliamentary committees.

II. Immigration
Categories of Immigrants

Canada accepts several categories of immigrants for permanent residence. In addition to skilled
or independent workers and close family members, Canada admits business immigrants, provincial
nominees, adopted children, and refugees. Temporary workers are issued work visas for prescribed
periods of time. Canada has a Seasonal Agricultural Workers Programs and issues employment permits
to United States citizens in accordance with the North American Free Trade Agreement.

12001 S.C. ch. 27.
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Family Class Immigrants

Family class immigrants are not assessed on a points system, but preferences are given to certain
applicants based upon their relationship to their sponsor. The administrative practice is to process
applications from spouses and dependent children first. Applications from parents, grandparents, and
relatives who are orphans and under the age of eighteen are generally given lower preference, although
persons in these categories may still qualify for the family class.

Canada has a narrower definition of family class immigration than does the United States.
Applicants who do not fit into one of the above categories may be sponsored as skilled workers by a
relative, but they are then assessed on the basis of the points system. Relatives who are not considered to
be family class immigrants may be awarded five points towards the sixty-seven points that they need in
order to qualify for permanent residence.

Business Immigrants

Canada admits three types of business immigrants: investors, entrepreneurs, and self-employed
persons., Because investors must have the highest net worth, they enjoy the highest priority.
Entrepreneurs are in the middle category. Self-employed persons have the lowest preference for business
immigrants because they need only have the intention and ability to create their own employment.”
Business immigrants are not assessed on the points system.

Provincial Nominees

Canada has signed agreements with a number of provinces that allow them to sponsor
immigrants. By far the largest of these programs is the one administered by the Province of Quebec.
Quebec uses a points system to assess its applicants which is similar to the federal government’s points
system, but it awards a higher number of points for fluency in the French language. Applications
accepted by Quebec are submitted to the federal government for medical examinations and background
checks.

Attracting qualified Francophones has long posed difficulties for Quebec. Another problem
facing that province is that persons accepted into the Quebec program are not required to remain in that
province once they become permanent residents. A significant portion of the applicants accepted by
Quebec eventually moves to other provinces offering greater opportunities in their chosen field.

Refugees

Canadian refugee policy is generally considered to be relatively generous. Many critics contend
that the system is so lax as to invite fraud and abuse.” Reports prepared and interviews granted by some
of these critics have raised concerns in the United States that Canada offers an easy back-door entry into
the United States for persons intending to conduct terrorist activities. The case of the would-be
“millennium bomber,” Ahmad Ressam, is often cited as an example of a person who entered Canada as a
refugee and later attempted to bring explosives into the United States for the purpose of setting them off
at a Los Angeles airport on the eve of 2000. However, the Canadian Government has taken a number of
steps to reform the system, tighten procedures, reduce backlogs, and increase security screening. Many of
the steps Canada has taken are in accordance with the Safe Border Accord signed with the United States

% Citizenship and Immigration Canada. Who Is a Business Immigrant? (2004), available at
httpr/iwww.cle, po.ca/Enplish/business/ index. homl.

3 See, for example. The Fraser Institute, Canada’s Dysfunctional Refugee Determination System, Dec. 2003,
available ar T iwww, admin/books/ files/ TmmigrationPPS78 pdfl.

averinstitute.
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shortly after September 11, 2001.* Other steps Canada has taken have been designed to address problems
that are more internal or systemic in nature.

Between 1989 and 2004, an average of about 30,000 refugee claims were presented annually. [n
2001, this number was at a high of approximately 45,000 persons before it fell back to approximately
39,000 i 2002, 27,000 in 2004, and 20.000 in 2005. An average of about forty-four percent of the claims
were accepted between 1989 and 2004.° In 2005, the acceptance rate increased to around 46.6 percent.’
This is somewhat higher than the corresponding figure in the United States, but still refutes the notion that
Canada almost routinely accepts refugee claims, Of particular concern to Canadian authorities prior to
2005 was the fact that approximately forty percent of the overall total and seventy percent of port-of-entry
claimants entered Canada from the United States. There is significant evidence that illegal immigrants
have abused the U.S. Non-Immigrant Visa system to first access North America and then apply for
asylum to stay in Canada. The result has been that many of Canada’s refugee claimants have arrived in
Canada without any documents and have been allowed free entry into the country even though it has been
clear that many purposely disposed of the identity documents they had before entering the country.
Canada does screen undocumented persons to determine whether they might pose a security or flight
risk.”

There are four specific reasons why a person might wish to pursue a refugee claim in Canada
rather than in the United States. First, as has been mentioned, the acceptance rate has generally been
somewhat higher, particularly for persons from certain countries and persons claiming certain types of
persecution, such as gender mutilation. Second, Canada traditionally has detained few undocumented
refugee claimants pending independent identification, although it has prepared additional facilities for
detainees. Third, the Canadian Charter of Rights and Freedoms has been interpreted to generally give
refugee claimants the rights to immediate employment authorization, education, and health services.®
Fourth, the appeals process can be very slow in Canada. Persons who have been judged to be ineligible
for refugee status have been able to remain in the country for more than a decade fighting deportation.

Refugee claims are presented to a senior immigration official. Persons who are not determined to
be in the following categories have their cases referred to the Immigration and Refugee Board (IRB):

persons already recognized as Convention refugees;

persons already determined to be protected in Canada;

persons subject to a safe third country agreement;

persons determined to be inadmissible on grounds of security, human rights violations,
serious criminality or organized criminality;

persons already rejected by the IRB;

e persons already determined to be ineligible for an [RB determination; or

o persons who had a previous refugee protection claim withdrawn or abandoned.

Appeals on decisions respecting admissibility may be filed with the Minister of Citizenship and
Immigration. The Minister can refer the matter to the Immigration Division. The Immigration Division
can authorize the entry of a foreign national for further examination.” Further appeals may be made to the

* Although there have been some misperceptions on this point. there has never been any evidence of any connection
between the hijackers of September 11 and Canada.

* Citizenship and Immigration Canada. 4 Look ai the Refugee Claimani Population in Canada, 2005, available ai
bt wwow fraservinstimte. co/admin/books/Tiles/ TmmigrationPPETS pdf.

% Information provided by the Minister-Counselor (lmmigration) at the Canadian Bmbassy in Washington, D.C. on
February 22, 2007.

T 1d.

® 11985] 1 S.C.R. 177. The rights are outlined by Citizenship and lmmigration Canada, Righ
Fducation, and Health Services, July 9, 2002, available at a/enplish/refugee:

10 Employment,

? Immigration and Refugee Protection Act, 2001 S.C. c. 27, ss. 44-45, as amended.
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Immigration Appeal Division. However, no appeal can be made to the Immigration Appeal Division
against a finding that a person is inadmissible on grounds of security, vielating human or international
rights, serious criminality, or organized criminality.1U

Cases referred to the IRB are heard by members of the Refugee Protection Division. Persons
who have had their application denied can apply to have their case heard by the Federal Court of Canada
within fifteen days. The Federal Court first conducts a paper review. If leave is granted, the Federal
Court can order a rehearing. Leave of the Supreme Court of Canada is needed for a further appeal.

When the Immigration and Refugee Protection Act was enacted in 2001, provision was made for
the creation of a Refugee Appeal Division to review IRB decisions.'' The relevant sections of the Act,
however, were not brought into force by the former Liberal Government. The current Conservative
Government has released a background paper in which it explains its position that a Refugee Appeal
Division is not required, because Canada’s current system is fair and in compliance with all international
and treaty obligations. '

In addition to the appeals process, Canada has two other protection mechanisms for refugee
claimants. The first of these is the pre-removal risk assessment process. This process gives failed refugee
claimants an opportunity to explain why they should not be removed from Canada. New evidence can be
presented at a hearing. Persons who do not qualify as refugees, but who are found to be in need of
protection, can be granted permanent residence. The second protection mechanism allows persons to
apply at any time to the Minister of Citizenship and Tmmigration for permission to remain in Canada on
humanitarian or compassionate grounds. Applications for permission to remain in Canada on
humanitarian or compassionate grounds do not stay other legal proceedings.

[11. Number of Immigrants

According to Statistics Canada, the Canadian population in 2006 was approximately
32,623,500." According to CIC’s statistics, approximately 262,000 persons were admitted to Canada for
permanent residence in 2005.'* Of those, approximately 156,000 were admitted as economic immigrants
and their dependents, 63,000 as family class immigrants, 13,500 as business immigrants, 8,000 as
provincial nominees, and 36,000 as refugees.”> These figures are quite close to those for 2004, except
that the number of economic immigrants increased by over 20,000.)¢ In 2006, the total number of
persons admitted for permanent residence was 251,511, The family class grew by approximately 7,000
persons while the economic class fell by almost 18,000 persons. The number of refugees declined by
slightly over 3,000 and the number of provincial nominees increased by approximately 5,000 persons.

IV. Points System for Skilled Workers
Canada’s process for selecting skilled workers is fairly complex. Prior to 2002, applicants were

assessed on a points system that generally required applicants to have a job offer for a position that no
Canadian citizen was willing and able to fill. In enacting the IRPA, Parliament adopted a slightly

0 44, s 64(1).
., s 110,
12 Citizenship and Immigration Canada, The Refitgee Appeal Division:Backgrounder, Nov. 3, 2005, available at
Senglish/refugees/vad-back grounder. honl,

fwwycie, go,

13 Statistics Canada, Population by Year. by Province and Territory, Oct. 26, 2006, available at
httpe/fwwwdd), starcan. cal01/eet01/ deme02a. btm?sdi=population.

!4 Citizenship and Immigration Canada, Facts and Figures 2005, Immigration Overview Permanent and Temporary
Residents, Aug. 18, 2006, available ar hip://www cic. pe.ce/english/pub/fants 2005/ overview/01 bl

5.
18 1d.
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different philosophy. The law seeks to identify the types of persons who are most likely to integrate into
the Canadian workforce based upon their background. This change of philosophy is based upon findings
that persons with certain education and work backgrounds generally become well integrated into
Canadian society regardless of whether or not they have a specific position waiting for them.

Under the current system, applicants must obtain at least sixty-seven points out of a total of 100
possible points on the selection grid and have at least one year of work experience within the past ten
years in a management occupation or in an occupation normally requiring university or technical training
set out in skill types identified in the National Occupational Classitication.'” The six selection criteria
and the maximum number of points available for each are the following:

o Iducation. A maximum of twenty-five points can be earned by a person who has a
Master’s Degree or a Ph.D. and at least seventeen years of full-time or full-time
equivalent study. The lowest number of points available is five for completion of high
school.

» Languages. A maximum of twenty-four points can be awarded to persons who are highly
proficient in both official languages. Sixteen points can be awarded for fluency in either
French or English and eight for the other. Written and oral tests are administered to
ascertain a person’s abilities in different language areas.

o [xperience. A maximum of twenty-one points can be awarded for experience in
approved occupations. The IRPA allows CIC to designate certain professions as being
restricted to guard against labor surpluses. However, at the present time, it appears that
there are no professions that are designated as being restricted. The maximum of twenty-
one points can be earned with four or more years experience in an approved occupation.
For each year less than four, two points are deducted. The minimum number of fifteen
points can be earned through one year of qualifying experience.

o Age. A maximum of ten points is awarded to persons who are between twenty-one and
forty-nine. Persons outside this range lose two points for each year that they are under
twenty-one or over forty-nine.

o Arranged employment. A person may be awarded ten points for having a permanent job
offer that has been confirmed by Human Resources and Skills Development Canada.

o Adaptability. A person may be awarded ten additional points for a spouse’s education,
previous work in Canada, and family relations in Canada.

Each of the selection criteria is set out in charts that show how points are awarded.'
V. Pros and Cons of the Points System

Canada’s points system is designed to attract immigrants who show promise of being able to join
in and contribute to their new communities. One of the major advantages of the system is that it is largely
transparent. Potential applicants can review the selection criteria to determine whether they may be able
to attain sufficient points to reach the pass mark of sixty-seven points. Another advantage of the new
system is that it gives persons who are unable to travel to Canada to arrange employment a better chance
of being accepted than was previously the case.

7 Citizenship and Immigration Canada, Skitled Workers (2004), available at
hatp/fwww . cic. oe. ca/Englishy/skilied/index hunt

" Citizenship and Immigration Canada, Six Selecrion Factors and Pass Mark (2004), available at
hittpr/ www cle. e ce/Englisty skdlled/qual-8. e
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One disadvantage of the points system is that transparency can lead to complaints of unfair
treatment. Persons who fall short of the pass mark often believe they should have been awarded more
points in one or more categories. This is particularly true of the more subjective categories, such as
adaptability.

Another source of complaints under the new system has been voiced by professionals who have
been unable to find employment in their chosen field or to have their foreign credentials recognized by
professional licensing bodies. Most professions, such as those in medicine and law, are licensed by
provincial governing bodies. For example, each province has its own law society. Professional licensing
bodies have discretion in determining what types of additional training or examination foreign trained
professionals must undergo before they can practice in that province.

The problem of foreign-trained professionals being underemployed in Canada has received
considerable media attention and has elicited many promises of assistance from Canadian politicians.
However, what is sometimes overlooked in considering cases of hardship is that the new system was
never designed to guarantee foreign-trained persons employment in their chosen fields. The system was
designed to attract promising immigrants. Many of the persons who have found themselves at least
temporarily underemployed would not have qualified for admission under the old system that, in general,
required prospective immigrants to have a firm offer for a job that no Canadian citizen or permanent
resident was ready and able to fill.

A longer-standing problem in Canadian immigration arises out of the fact that over two-thirds of
Canada’s immigrants have settled in the three largest metropolitan areas of Toronto, Montreal, and
Vancouver. Because, the very rapid growth of these areas has brought new social and infrastructure
problems to them, the federal government has long hoped for a greater dispersal of immigrants. While
the new points system does not appear to have exacerbated the problem, it does not appear to have helped
address it, either. The major cities have remained magnets for immigrants. However, the recent strength
of the Canadian economy does appear to have encouraged more immigrants to settle in some other
areas—particularly in resource-rich Alberta. The expansion of provincial nomination programs also
shows some promise in bringing the benefits of immigration to areas that previously received few new
arrivals.

VI. Source Country Profile of Immigrants
The top fifteen source countries for immigrants to Canada in 2005 were as follows:

1. China

2. India

3. Philippines
4. Pakistan

5. United States
6. Colombia

7. United Kingdom
8. South Korea

9. Iran

10. France

11. Romania

12. Sri Lanka

13. Russia

14, Taiwan

15. Hong Kong
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The first two countries accounted for approximately 75,000 immigrants. All Asian countries now account
for approximately seventy-five percent of Canada’s immigrants. The number of immigrants from the
United States reached a ten-year high of slightly over 9,000 in 2005."

VII.  Recent or Proposed Changes to the System

Because Canada has received a large number of applications for permanent residence in recent
years, consideration has been given to raising the pass mark from the current sixty-seven points to a
higher number. The previous pass mark of seventy-five points was lowered after backlogs had been
reduced. However, there has not yet been an announcement of an impending raise in the pass mark.

Consideration is also being given to addressing the issue of underemployment. One manner in
which this could be done is by restricting the admissions of certain types of professionals; this, however,
has not yet occurred. What the federal government recently has done is to allocate funds to establish a
program to help foreign-trained professionals to become accredited in Canada. This federal program is
designed to help provide needed additional training and to work with the provinces in reforming
accreditation policies.

VIII. Employment Qutcomes

The philosophy behind the current Canadian immigration law is that most promising immigrants
are able to become well-established in Canada. The Government appears to believe that the current
system is generally working well, although it has been acknowledged that the problem of
underemployment has grown in recent years. Consideration has been given to many ideas on how this
can be addressed within the framework of the current system. The Government has not indicated that it
would like to return to the former system, which required the vast majority of skilled workers or
independent applicants to have a job offer before they would be eligible to become permanent residents.

IX. Unskilled Immigration
Visitors, Students, Employment, and Other Categories

Canada issues visas to visitors, students, and workers. Only persons from a country on the
country control list are required to obtain a visa prior to their arrival as a tourist. United States citizens
are not required to obtain visas or produce passports, but they may be required to prove their U.S.
citizenship.

NAFTA Professionals

Skilled workers from the United States may also be able to take advantage of Chapter 16 of
NAFTA. Under this Chapter, persons who fit into one of sixty professional categories can obtain
employment in Canada without the Canadian employer having to first apply for a labor clearance from the
government. Such a clearance requires labor authorities to conduct an inquiry as to whether there are any
available citizens or permanent residents in Canada who are willing and able to accept the position being
offered. Under NAFTA, persons considered to be professionals must still obtain a work permit, but this
process is much less time-consuming when a labor certification is not required.

Appendix 1603.D.1 of the NAFTA agreement lists many different types of workers who are
eligible to qualify as NAFTA professionals. These professions usually require at least a baccalaureate

! Citizenship and Immigration Canada, Facts and Figures 2005: Immigration Overview: Permanent Residents,
available ar http:/ iwww cic.go,ca/english/pub/ facts 2005 /permanent/ 12 hitm .
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degree. Included on the list of NAFTA professionals are accountants, architects, foresters, lawyers,
librarians, physicians and dentists, landscapers, and teachers.™

Guest Workers

Canada issues work visas to unskilled as well as to skilled workers. Many of the unskilled
employees are agricultural workers. Canada has a Seasonal Agricultural Workers Program (SAWP) for
persons who do not qualify as skilled or professional agricultural workers. Under this program, Canada
has signed SAWP agreements with Jamaica, Mexico, Barbados, and Trinidad and Tobago. Under these
agreements, persons may apply for admission to the program in their home country. Applicants are
screened by local authorities. Canadian immigration officials issue work permits to screened workers in
accordance with Canada’s agricultural needs. The majority of the agricultural workers are admitted in the
second and third quarters of each year. Guatemala is not a participant in the SAWP program, but an
increasing number of work permits have been issued to workers from that country over the past two years.
Nevertheless, Mexico and Jamaica are the leading source countries, with fifty-three and twenty-eight
percent of the 2004 SAWP permits issued to citizens of those countries, respectively. The total number of
SAWP permits reportedly issued in 2004 was approximately 22,000.”! Government statistics show that
m 2005, the number of foreign workers at skill level C, which ncludes most seasonal agricultural
workers, was approximately 31,000.*> Under the SAWP agreements, consular officials are allowed to
visit housing facilities to ensure that they meet Canadian standards. Foreign officials keep records on the
return of agricultural workers to ensure that the program is not used illegally by persons who want to
remain in Canada indefinitely.

Services for Immigrants

Persons accepted for permanent residence in Canada generally have immediate access to all
social services and enjoy the same constitutional rights and protections as Canadian citizens. Immigrants
can enroll in the health insurance programs run by the provinces, receive free language training, get
assistance in finding employment and housing, enroll in elementary and secondary schools, and pay in-
province college tuition.

Immigrants are eligible for welfare benefits, referred to as “social assistance,” but cannot receive
uninsurance benefits until they have worked the number of weeks required to qualify. The Canada
Pension Plan, the Old Age Security Plan, and the Guaranteed Income Supplement are open to immigrants
who have paid into those plans and have reached the required age or become disabled.

In order to assist immigrants in learning for which benefits they may be eligible, Services Canada
has created a benefits homepage.”

X. Illegal Immigration

Sanctions for Unlawful Entry and Overstaying

The TRPA does not specifically criminalize unlawfully entering the country or unlawfully
overstaying a visa. Both of these types of actions, however, fall under the general prohibition against

contravening the law without exercising due diligence to prevent doing so. Crown prosecutors have
discretion to try general IRPA offenses either by way of an indictment or in summary proceedings. The

2 North American Free Trade Agreement, Appendix 1603.D.1, July 9, 2003, available at htp:/Fwww mufta-se-
alens. org/Default Site/index e aspx? Detaillld =78,

2 THE Economist, May 27, 2006, at 63.

* Foreign Workers. THE MONITOR, Jan. 26. 2007, available at hwp://www
hanl.

23 Canada Benefits.ge.ca, Mar. 9, 2007, available at htip: i/ cnefins. o, cu/foccho
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distinction between indictable and summary offenses is similar to the distinction between felonies and
misdemeanors in the United States, and a crime that can be tried either by way of an indictment or in
summary proceedings is considered to be a “hybrid” offense. The maximum penalty for a person who
commits such a general offense as entering the country unlawfully or unlawfully overstaying a visa 1s a
fine of CanS50,000 and imprisonment for two years, it prosecuted by way of an indictment, and a fine of
$10,000 and imprisonment for six months, if prosecuted in summary proceedings.”* Crown prosecutors
usually base their decisions as to whether a defendant should be tried by way of an indictment or in
summary proceedings upon such factors as the seriousness of the violation, the defendant’s intentions,
and the defendant’s prior record.

While the IRPA does provide for the prosecution of persons who enter the country illegally or
illegally overstay a visa, trials for these offenses are rare. Most persons caught violating the general
provisions of the immigration laws are deported or ordered to leave Canada.”

Sanctions for Hiring Undocumented Workers

Another general offense under the IRPA is hiring undocumented workers. Section 124(1)(c)
states that any one “who employs a foreign national in a capacity in which the foreign national is not
authorized under this Act to be employed” is guilty of an offense. The maximum penalties for this
offense are the same as those for entering the country illegally or overstaying a visa illegally. A person is
not guilty of the offense of illegally hiring an undocumented worker if he or she exercised “due
diligence.”™® The Act and its regulations do not specify what the accused must show in order to prove
that he or she did in fact exercise due diligence.

The IRPA also makes both counseling misrepresentation and general misrepresentation criminal
offenses.  Misrepresentation can be committed by withholding material facts, giving misleading
information, and refusing to answer questions in legal proceedings.”” These offenses are punishable with
a maximum fine of Can$100,000 and imprisonment for five years, if prosecuted by way of an indictment,
and a maximum fine of Can$50,000 and two years of imprisonment, if prosecuted in summary
proceedings.

In addition to criminalizing misrepresentation, the IRPA has special provisions for using,
exporting, and dealing in forged documents that purport to establish a person’s identity. Using a forged
document is punishable with up to five years of imprisonment and exporting or dealing in forged
documents is punishable with up to fourteen years of imprisonment. Canada has had numerous problems
with forged passports. In several reported cases, international incidents have arisen out of discoveries that
foreign intelligence agencies were using forged Canadian passports. Forged Canadian passports are
reportedly popular with criminals because immigration officials in other countries are less likely to regard
them with suspicion, due to the fact that Canada has a relatively large and diverse immigrant population.

In addition to the penalties for hiring illegal immigrants, Canada also has strict laws respecting
human smuggling and trafficking. A person who smuggles fewer than ten persons into the country is
liable on a first offense to a fine of up to CanS500,000 and imprisonment for up to ten years. For a
subsequent offense, the maximum fine is doubled and the maximum period of imprisonment is raised to
fourteen years. Those who smuggle more than ten persons into the country are liable to a fine of up to
CanS1,000,000 and imprisonment for life. Disembarking persons at sea is a separate offense that 1s also
punishable with a fine of up to CanS1,000,000 and imprisonment for life. This section was created in
response to several instances in which owners of foreign boats filled them with illegal aliens and
abandoned ship just before they washed up upon Canadian shores. In determining the appropriate

% Tmmigration and Refugee Protection Act. 2001 S.C. c. 27. 5. 124(1) (a).

* Information obtained from the Tmmigration Office at the Canadian Embassy in Washington, D.C. in 2006.

26 Immigration and Refugee Protection Act, 2001 S.C, ¢. 27, 5. 124.

7., s 127.
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sentence for persons who engage in human trafficking, judges must consider such aggravating factors as
whether the aliens suffered any bodily harm or degrading treatment.

Border Security

In December 2002, the United States and Canada signed a Safe Third Country Agreement to
allow immigration officials in both countries to require most persons seeking asylum at a border crossing
to go back and present their claim in the other country. This type of agreement had been called for in the
Action Plan to the Smart Border Declaration, Implementation of the Agreement was delayed by the
lengthy and complicated process for drafting and approving appropriate regulations in the United States,
but it finally went into force at the beginning of 2005.%*

Although the Safe Third Country Agreement aims to limit asylum shopping and the filing of
multiple claims, it is limited in scope and subject to several major exceptions. One major limitation is
that it only covers the presentation of claims at land border crossings. Airport and marine facilities are
not covered because, as the drafters of the Agreement explained, authorities can only know that persons
were in the other country when they are seen at a border crossing.

Statistics show that the number of refugee claims presented at border crossings in Canada
declined by approximately forty percent in the first half of 2005 and that there were less than 20,000 total
claims for the entire year. While this would suggest that the Safe Third Country agreement has had a
dramatic impact on Canadian refugee claims, it is also true that claims presented at airports during the
same period were down about twenty-five percent.”” Thus, the Safe Third Country Agreement appears to
have gone into effect during a period in which the number of refugee claims was already declining.

Statistics on [llegal Immigrants

Although there are no official statistics on the number of illegal immigrants in Canada, CIC is
reported to have estimated that there may be as many as 300,000 undocumented workers in Canada.*
The most widely-cited statistic is that the number is probably around 200,000.%' In either case, it is clear
that the total has increased dramatically over the past ten years. This increase reflects the growing
strength of the Canadian economy over that period.

Prepared by Stephen F. Clarke
Senior Foreign Law Specialist
April 2007

2 Sratement of Joseph E. Langlois, Director Asylum Division, United States Tmmigration and Naturalization
Service, Department of Justice (Oct. 16, 2002), available at

hitp://www. innigradon. com/mewsletter] Auscansdaagresment. pdf.

2 Citizenship and Immigration Canada, Canada-U.S. Safe Third Country Agreement (2006), available at
http//www.cie.ge ca/ english/policy/menn-
safethird kumibitp://www useis, poy/ graphic

s/abentus/congress/testimonies/ 2002/ Langiois 101602 pdi.

% Andrew Mayeda, Legalizing Hllegal Immigrants Could Hurr U.S. Ties: Solberg, WINDOR STAR, Nov. 8, 2006, at
AlO.

3 Deportation Move Protested, CALGARY HERALD, Mar. 30, 2006, at B2.
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Ms. LOFGREN. Ms. White.

TESTIMONY OF LISA WHITE, LL.M., FOREIGN LAW SPECIALIST
FOR AUSTRALIA AND NEW ZEALAND, LAW LIBRARY OF CON-
GRESS

Ms. WHITE. Thank you for the opportunity to testify.

Australia’s immigration program is global and nondiscrim-
inatory. It is divided into a migration program and a humanitarian
program, both of which are further divided into streams and cat-
egories of visas.

Currently

Ms. LOFGREN. Would you move the mike a little bit closer to you.

Ms. WHITE. Currently Australia’s migration program is focused
on skilled migration and has been so focused since the late 1970’s
and early 1980’s. Immigration to Australia is administered by the
Federal Department of Immigration and Citizenship.

Australia utilizes a point-based system in relation to some of its
skilled migrant visas. The most common visas that utilize the point
system are those of the independent, skilled migrants which in-
cludes students studying in Australia, Australian-sponsored skilled
migrants, and state or territory-sponsored skilled migrants. The
point system is not utilized for family reunions, humanitarian visas
nor in relation to employer-sponsored visas.

Generally, skilled migrants have excellent labor participation
rates within Australia, and certainly at least one study I have seen
has suggested that the key criteria in relation to that are skills rec-
ognition and, primarily, English language skills.

Under the point system, an applicant must meet initial criteria
of age and language skills, and then their application is awarded
points in relation to specified categories, primarily: qualifications;
age: relevant work experience, whether or not their occupation is
in demand in Australia; and English language skills. Additional
points may be awarded for a qualified spouse, Australian qualifica-
tions, capital investment, other language skills (other community
language skills) and Australian work experience.

Under the point system, each visa has a pass mark, being the
number of points necessary to obtain a visa, and a pool mark, being
the number of points necessary to remain in the pool of applicants,
should there not be sufficient pass-level applicants or should the
pass mark be revised.

Under the current immigration procedure in place in Australia,
an applicant’s qualifications are assessed for recognition in Aus-
tralia prior to the applicant’s arriving in Australia. In that case,
you are not awarded the points for certain occupations until you
offer proof that your qualifications have been assessed as being rec-
ognized in Australia. This does avoid underemployment of skilled
migrants.

The skilled stream of Australia’s Migration Program is intended
to enhance Australia’s economy by allowing skilled people access to
Australia’s workforce. The benefits of the points system is it allows
the Australian Government to systematically and objectively select
the skilled migrants most likely to contribute to the objectives of
the skilled migration program.
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It also further allows the Australian Government to regulate the
number of skilled migrants by varying the points requirement ac-
cording to planning levels set by the Australian Government. Thus,
for example, to encourage skilled migration to regional and rural
Australia, the applicants who are seeking to live and work in rural
and regional Australia are able to enter it with a lower pass mark.

Criticism of the point system and emphasis on skill migration in
general are, firstly, suggestions that students are deliberately tar-
geting educational courses that will maximize their points in rela-
tion to a visa application to Australia, that it is easy for applicants
to be awarded additional points in relation to fraudulent claims of
work experience; and that, secondly, an emphasis on skilled migra-
tion and subsequent reduction of places allocated to family-based
migration may result in hardship to members of the Australian
community.

The New Zealand immigration program permits persons to mi-
grate to New Zealand or, if currently within New Zealand, to ob-
tain permanent residence. New Zealand’s permanent migration
program is divided into: skilled/business; family sponsored; and
international humanitarian streams under which there are also
specific categories.

Currently, New Zealand’s immigration program prioritizes skill-
based migration, and it has emphasized skill-based migration since
1987.

New Zealand’s immigration system is administered by Immigra-
tion New Zealand, which is part of the Department of Labor.

New Zealand utilizes the point system to select skilled migrants
for the skilled migrant category visas. These visas grant permanent
residence to a skilled migrant with no requirement of a job offer
or current employment in New Zealand. The general objective of
the New Zealand skilled migrant category is to provide New Zea-
land residency to persons with transferable skills to fulfill identi-
fied needs within the New Zealand economy.

Genuinely skilled migrants have excellent labor market partici-
pation rates within New Zealand. Skilled migrants are awarded
points on the basis of: qualifications; work experience; age; employ-
ment; whether their occupation is in demand in New Zealand; and
whether they have any familiar relations in New Zealand. Thus,
under the New Zealand system, applicants must satisfy basic cri-
teria; they must be aged below 55 years, be of good health and
character and have a reasonable understanding of English.

They must also score above a minimum point threshold after
which they may submit an expression of interest to live and work
in New Zealand. Essentially, it is an interest in residency within
New Zealand. Once an expression of interest is submitted, it is as-
sessed by Immigration New Zealand, who may invite the applicants
to apply for residency; the assessment by Immigration New Zea-
land is essentially by the number of points obtained by the appli-
cant.

Ms. LOFGREN. Could you summarize?

Ms. WHITE. I can. That is fine.

[The prepared statement of Ms. White follows:]
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2007-03823
LAW LIBRARY OF CONGRESS

IMMIGRAION LAWS AND POLICIES:
IMMIGRATON PIOINTS SYSTEM

NEW ZEALAND

New Zealand currenily prioritizes skilled based migration. New Zealand utilizes
a ‘poinis sysiem' for selection of skilled migrants. The general objective of New
Zealand's Skilled Migrant category of visas is to provide New Zealand residency to
persons with the iransferable skills 1o fulfill ideniified needs within the New Zealand
economy.”  Skilled migrants wmust meetr minimum crileria of age. language skills,
health, and character and are then awarded ‘points’ on the basis of qualifications,
work experience, age, emploviment, demand for their occupation in New Zealand,
and whether they have any familial relations in New Zealand.

I. General Introduction

New Zealand consists of two islands and is located in the South Pacific Ocean, southeast of
Australia. Its land mass is approximately the same size as the state of Colorado. New Zealand does not
share land borders with any country.”

As of April 28, 2007, New Zealand’s population was estimated to be 4,182,242° with one in
five New Zealander residents being born overseas. During the period between 2005-2006, the United
Kingdom was the largest source of migrants (29%), followed by China (13%).*

Il. Immigration — General
Persons who are citizens or permanent residents of Australia, or, persons who are citizens of and

traveling on a passport of a visa waiver country, and who intend to stay in New Zealand for less than
three months, may enter New Zealand without a visa.’

! NEW ZFALAND IMMIGRATION SERVICE OPRRATIONATL MANUAT, ISSURD 24 APRTI. 2006, ISM1, available at
ttpuwww inunigration. govinz/azis/operations anual/index iim

2 C1A WORLD FACT BOOK, available at httpssdvww.clagoviciafpublicaiony/

26, 2007).

cosinztizal (last visited April

3 Statistics New Zealand Population Clock,. Statistics New Zealand, ity anclock. iom

(last visited April 27, 2007).

4 Department ol Labor, Migration Trends 2005706, 2006, at ii, hitp:/wew.dolvovi e/ publicaionsiresearch/mivistion-
36.pdf (last visited April 27, 2007).

> Visa free countries are: Andorra, Argentina, Austria, Bahrain, Belgium, Brazil, Brunei, Canada, Chile, Cyprus,
Czech. Republic Denmark, Nistonia, Tinland, France. Germany, Greece, TTong Kong, TTungary, Teeland, Ireland, Tsrael., Ttaly,
Tapan, Korea (South), Kuwait, T.atvia, T.iechtenstein, I.ithuania, T.uxemhourg, Malaysia, Malta, Mexico, Monaco, Netherlands,
Norway. Oman, Poland, Portugal, Qatar, San Marino, Saudi Arabia, Singapore, Slovak, Republic, Slovenia, South Africa, Spain,
Sweden, Switzerland, United Arab Fmirates, United States of America, TJruguay, Vatican Clity. Residents of some of these
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New Zealand has a migration program that permits persons to migrate to New Zealand, or if
currently living within New Zealand, to obtain permanent residence. Immigration New Zealand, part of
the  Department of Labour, administers New Zealand’s migration programs  (see
www.immivration.govi.az).

The principal legislation is the Tmmigration Act 1987 (NZ) and /mmigration Regulations 1999
(NZ). This legislation is supported by government policy and procedure documents, particularly the
Immigration New Zealand Operations Manual.®

New Zealand’s permanent migration program has three ‘streams’. These are ‘Skilled/Business,’
‘Family Sponsored,” and ‘International/Humanitarian.. Under each stream there are a number of specific
categories.

The purpose of New Zealand’s Skilled/Business stream is to “contribute to developing New
Zealand’s human capability base” by accessing global skills and knowledge and attracting people to
contribute to New Zealand’s economy.’

Under the Skilled/Business Stream the three main categories of visas or work permits are:®

o Skilled Migrant Category — allows for permanent residence of a skilled migrant with no
requirement of a job offer or current employment;

o Work 1o Residence — allows for a temporary work visa/permit from which holders may
apply for permanent residence. This is applicable to applicants qualified in occupations
that are in demand, who have a job offer from a New Zealand employer accredited to hire
overseas workers, or who have exceptional talents in the sports or arts;

®  Residence from Work — applicable to people already in New Zealand on a Work to
Residence permit who wish to apply for residence; and

o Employee of Relocaiing Company — key employees of companies relocating to New
Zealand may apply for a work permit and work permit from which holder’s may apply
for permanent residence.

Of these categories, the Skilled Migrant Category utilizes a ‘points system’ to identify suitable
applicants.

countries have additional limitations. Citizens or permanent residents of the United Kingdom may stay for up to six months
without a visa. Other exceptions include: a person who has been given a special direction, diplomats and consular officers,
military personnel al Black Birch Astrometric Observatory, cruise ship passengers (lime and destination limitations), and aircraft
crew menibers (commereial airerall lying between any other country and New Zealand) or members ol any scientilic
programme or expedition carried oul under Operation Deep Freoze. See Immigration New Zealand, Do you require a visitor
visa?, kit ww immiarsion goviasm ot s eanyvisitvisitorsiguicke beck hum (last visited Apr. 27, 2007).

® See Immigration New Zealand,
bt fwww inimigrarion govinz/migrant generalisensralinfonnadonoperationsmanual! (last visited Apr. 27, 2007).

7 See hut mioration. gove NZOppOrtunities/

Guide for Working in New Zealand, NZIS 1016, Nov. 2005, at 3.

ledmigrant.htin and New Zealand Immigration Service,

Immigration New Zealand, Working in New Zealand, Bty /i ww s Lnmigratinn eovt.nz (last

visited Apr. 27, 2007).
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II1. Number of Immigrants

During 2005-2006 51,236 people were approved for permanent residence in New Zealand. Of
these 62% were approved via the Skilled/Business stream, 29% through the Family Sponsored stream,
and 9% via the International/Humanitarian stream.”

During 2005-2006, 27,539 people were approved for via the Skilled Migrant Category. Of these,
75% of principal applicants had skilled job or job offer and over 50% claimed bonus points for

employment outside the Auckland region.'

Of those approved via the Skilled Migrant Category, 41% were from the United Kingdom, 12 %
from South Africa and 11% from China."'

Iv. Skilled Migration — Points System

There are two stages to apply for residency under the Skilled Migrant Category.

First, the applicant submits an Expression of Interest to Immigration New Zealand. This
expression of interest allocates ‘points’ in relation to various categories. Applicants must satisfy basic
criteria (age under fifty-five years, be of good health and character, and have a reasonable standard of
English} and score above a minimum points threshold before they may submit an Expression of Interest
(EOI) to live and work (residency) in New Zealand. "

Second, Immigration New Zealand assesses each Expression of Interest to decide which
applicants will be invited to apply for residence in New Zealand. This assessment 1s based on the number
of points obtained by the applicant.

Points are awarded on the bagis of:

o skilled employment (either current on-going employment for twelve months or more or
an offer of employment or employment for more than three but less than twelve months);

o relevant work experience;

» occupation (if the applicant’s occupation is on the Long Term Skills Shortage List);
o qualifications;

* age (must be between 20 and 55yrs); and

o close family ties to New Zealand (e.g., adult siblings, children, or parents).

? Department ol Labor, Migraiion Trends 2005/06, 2006 aL 2. availabl,
Attpuiwww dolgovine/publivatisesrescarchimipration-frepds Migrution Tronds-

Y 1d at3.
" rd.

12

Immigration New Zealand website — see
fsteeam/ work/workandiivepermanentivhowdelapply/theproces

it/ W W anmisrarion. a0 V. 0E/ mises
Apr. 27, 2007).

tbin (last visited
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Bonus points are awarded for:

o an offer of employment or employment in an identified growth area or cluster or an area
of absolute skills shortage. or a region outside Auckland or where a spouse/partner has an
offer of employment or employment;

» work experience in New Zealand;

o work experience in an identified future growth area or cluster or area of absolute skills
shortage; and

o New Zealand qualifications, qualifications in an identified future growth area, or
identified cluster or an area of absolute skills shortage or spouse/partner qualifications.

Expressions of Interests are ranked and those that meet the current ‘Selection Point” are invited to
apply for residency in New Zealand. The Selection Point is a number above the minimum threshold
above which Expressions of Interests will be selected. It is determined fortnightly. Currently the
Selection Point is 140 points. Therefore applicants who score above 140 points will be invited to apply
for residency.

If there are places remaining in New Zealand’s immigration program after those applicants who
score above the Selection Point are invited to apply, then an applicant whose Expression of Interest
include a score between 100 and 140 and has a New Zealand job or job offer may be invited to apply for
residency. If places are still available after this selection, the applicant’s Expression of Interest may be
selected on other criteria decided by the Minister for Immigration. Currently these criteria place the
Expressions of Interests into ranks (in descending order) based on number of points awarded to the
applicants for work experience in an area of absolute skills shortage or qualifications in an area of
absolute skills shortage. Then, within each category the Expressions of Interests are placed in descending
order of their total points.'?

If an applicant’s Expression of Interest is not selected, it will remain in the “pool’ for six months
before being deleted. If no Expressions of Interests are selected from the pool in the previous six months,
then all applications will be retained in the pool. Applicants whose Expression of Interest is not selected
may submit another Expression of Interest.

Once an applicant’s Expression of Interest is selected, he or she will be invited to apply for
residency (and thus be required to submit documents to support any claims made in the Expression of
Interest). Upon his or her application for residency, an applicant’s Expression of Interest and application
will be assessed by the Department of Immigration against government policy and to verify the
information provided. Essentially this assessment will attempt to establish whether the applicant will be
able to settle successfully into New Zealand and make a contribution to New Zealand’s social and
economic development. An applicant without skilled employment or an offer of skilled employment may
still be approved for residency if it is considered that they have sufficient potential to obtain skilled
employment quickly.

From this assessment an application may be declined or an applicant may be offered a permanent
residence visa or a temporary visa to enter and remain in New Zealand while looking for work.

12 See Summary of l'erms, itip:/ rimmigration govi.az/additienalselectivneriteria it (last visited Apr. 27,

2007).
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V. Example of an American Lawyer Migrating to New Zealand as an Independent Skilled
Migrant

As an example, a thirty-four year-old American lawyer with an LLM who has worked for a year
in New Zealand and now wishes to migrate to New Zealand via the Skilled Migrant Category in
accordance with a job offer in New Zealand would be assessed under the ‘points system’ as follows:

o employmeni — presuming that our lawyer is not currently employed, but has a job offer as a
lawyer, this would be considered skilled employment and he or she would be awarded fifty
points. Because this is not a job in an identified future growth area (currently, biotechnology,
information communications technology, and creative industries), and possibly not employment
within an identified cluster (currently, Film in Auckland; Wellington Creative Manufacturing;
Canterbury Software; Canterbury Nutraceuticals; or Biosouth) nor an occupation for which
there is an absolute skills shortage, he or she will get no bonus points. It our lawyer’s offer of
employment is outside Auckland, however, then he will be awarded an additional ten points;

o qualifications — Presuming our lawyer went to a reputable school his or her master’s
qualifications are likely to be recognized within New Zealand; thus, he or she will be awarded
55 points. He may not obtain, however, any bonus points because his qualifications are not ina
future growth area nor are they New Zealand qualifications;

o relevant work experience — At age thirty-four, it is hoped that our lawyer has at least five years
relevant work experience; for this he or she would be awarded fifteen points. Because his or her
New Zealand work experience was less than two years, and neither in an identified future
growth area nor within an identified cluster, nor within an occupation for which there is an
absolute skills shortage, he will not obtain any bonus points for this work experience;

e gge— because our lawyer is 34 years old, he or she will be awarded twenty-five points;

e family ties — presuming that our lawyer does not have family ties to New Zealand, he or she will
not obtain any points under this category;

o spouse — presuming that our lawyer has an equally qualified spouse he or she will obtain an
additional ten points. If the spouse also has an offer of employment, he or she will obtain an
additional ten points.

Thus our lawyer has potentially 175 points and, upon successful application to the New Zealand
Law Society for admission to practice in New Zealand, would be eligible to submit an Expression of
Interest for permanent residence within New Zealand.

VI. Pros and Cons of Points System

The benetit of a points-based skilled migration system is that it allows New Zealand greater
flexibility in identifying immigrants who will readily provide a benefit to the New Zealand society and
economy. A detraction of the skilled based migration programs as a whole (both those visas that are
‘points based” and those that are not, such as employer-nominated visas) is a reduction in numbers for
“family” reunion based migration, which may result in some hardship for individuals within the New
Zealand communnity.
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VILI.  Source Country of Immigrants For Skilled Migration
During the 2005-2006 period, the United Kingdom was the largest source of skilled migrants
(37% of all approved residency applications in the Skilled/Business Stream) tollowed by China (13% of
approved residency application in the Skilled/Business).
VIII. Recent or Proposed Changes to the System
New Zealand currently is undertaking a review of its immigration laws,'* and it is likely that the
skilled migration program will be reviewed; there is, however, currently no indication that the points
system per se will be abandoned.
IX. Employment Qutcomes of Skilled Migrants
Overall, settlement and labor market participation for skilled migrants is very good. New
Zealand has recently surveyed skilled migrants (Skilled/Business Stream'’) twelve months after they
were granted residency.'®
Of the principal applicants:
* 94 % were working for pay or profit;
o 33% were classified as professionals; and
o 78% were very satisfied or satisfied with their current employment.
The employment rates for principal applicants from various regions are as follows:'’
e United Kingdom and Ireland — 97%
o Europe, South Africa and North America — 94%
*  Asia—84%; and
e Other—95%
Since gaining residency, 85% of migrants reported no difficulties in gaining employment. Of the

15%, however, who did have difficulties, the main reasons given were language difficulties (46%) and
lack of New Zealand work experience (44%)."

IMMIGRATION ACT REVIEW: OVERVIEW, April 2006, New Zealand Department of Labour, available ar

* This includes the Skilled Migrant category. the Work to Residence categories, and the Business categories.

18 |IFE IN NEW ZEALAND, SETTLEMENT LXPERIENCES OF SKILLED MIGRANTS; RESULTS FROM THE 2005 SURVEY,

Department of Labour, Wellington, 2006, at 7. This survey conducted in 2005 covered skilled migrants approved for residence
in 2004, available al ipyivwy dolgovi epubhicationsrescarehy setlement/indes aup.

% 7d at 21. Ttis possible that the figures for Asia reflect a cultural bias in that Asian respondents may have responded
no when asked if working for pay or profit on the presumption that this did not include self-employed persons.

'8 Id. a1 34-35.
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X. Unskilled Migration

New Zealand currently is implementing a Seasonal Work Permit (SWP)'® pilot scheme that will
allow persons already within New Zealand to provide labor to horticulture and viticulture industries
during periods of high seasonal demand. This pilot scheme will run until September 30, 2007 and has
4,000 places available.

Under the SWP scheme persons in New Zealand from a visa-free country or from a country that
is not visa-free but who are present in New Zealand on a valid temporary permit (valid from February 15,
2007 until the date they make their application) may apply for a work permit. Upon being granted a work
permit applicants will be able to undertake ‘seasonal work” (that is planting, maintaining, harvesting and
packing crops) for any employer in the horticulture and viticulture industries in specific regions in New
Zealand where a shortage has been identified by the Ministry of Social Development. All work permits
will expire on or before September 30, 2007.%°

From April 2007 New Zealand will implement a Recognised Seasonal Employer Policy to meet
the labor requirements of New Zealand’s horticulture and viticulture industry.”’ Under the RSE Policy
employers who are unable to find domestic workers to undertake planting, maintenance, harvesting and
packing of crops in the horticulture and viticulture industries, can apply to be a Recognised Seasonal
Employer (RSE). As an RSE they may apply to the Department of Immigration for an Agreement to
Recruit (ATR) under which they may recruit workers from outside New Zealand to work for a short
period of time in New Zealand. Such workers must then apply (on the basis of their job offer from the
RSE) for a visa to enter and work in New Zealand.*

It is currently proposed that up to 5,000 workers per year will be granted permission to enter and
work under the RSE Policy.

New Zealand also has a unique arrangement with several Pacific island nations that may
contribute to unskilled or lower skilled migration. These include:**

o New Zealand citizenship to residents of Cook Islands; Niue, and Tokelau;

o the Samoan Quota scheme that allows entry of 1100 Samoan nationals per annum to
become permanent residents (subject to criteria); and

» the Pacific Access Category that allows 250 persons from Fiji, 250 from Tonga, 75 from
Kiribati, and 75 from Tuvalu annually to become permanent residents (subject to
criteria).

1¥ See Immigration Now Zealand, S
SOV NZ/ CORIIIRITY
swp! (last visited Apr. 27, 2007).

*rd.

onal Work Pilot Policy,
amemplov/emplovinentprocesses/emplovingtemonraryworkers/whatisrequired’s

see Immigration New Zeuland, Recognised Scasonal Employer Work Policy, Immigration New Zealand,
Wy I i ion Sevin rankisirosd workirse/ (last visited Apr. 27, 2007).

2 rd
B

C. STAIIL AND R. APPLEYARD, MIGRATION DEVELOPMENT IN TIIE PACIFIC ISLANDS: LESSONS FROM TIIE NEW ZEELAND
LIXPERIENCE, APRIL 2007, AUSAID, available at bttp:/ v avsald gov an/publications pdfmigeation pdf
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XI. Illegal Immigration

New Zealand does not appear to have a significant illegal immigration problem although it can be
presumed that they have similar issues to Australia with respect to people unlawfully overstaying their
visas or working in contravention of their work visas.

Prepared by L White
Foreign Law Specialist
April 2007
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Ms. LOFGREN. It has been very helpful—since I read all of the
testimony over the weekend, it has been very helpful to have this
testimony.

I have a couple of questions before we turn to the other Members
of the Committee.

In these jurisdictions, how do they treat family immigrants and
how does that differ from the way we treat family immigrants here
in the United States?

Each of you, quickly.

Ms. FEIKERT. In the United Kingdom, family reunification, per
se, is limited to spouses and it also now encompasses unmarried
same-sex partners, unmarried partners, and civil partners, as well
as traditional relationships, and extends down to children under
18.

There is a provision for children over the age of 18 if it can be
shown they are dependent upon their parents still, and if their par-
ents will be able to provide for them without recourse to public
funds to join them.

As well, there is a provision for parents of the people over—
under the work permit or however they happen to be in England,
but it must be shown that the parents are dependent upon the peo-
ple in the UK and have no other means of being able to take care
of themselves in their home countries.

Mr. CLARKE. The Canadian system is fairly similar. It does not
extend to extended relatives such as siblings or aunts, uncles, peo-
ple in other degrees of relationship. So that is how Canada basi-
cally limits family class reunification.

Ms. WHITE. Essentially, in Australia, it is worked out on the
basis of caps. Numbers for spouses and independent children are
not capped, but other family relatives may be, that is, their num-
bers may be capped. But it is possible to bring in age-dependent
relatives.

Ms. LOFGREN. Now I—you mentioned, in Australia, that it was
a concern of the government that for students—that they might be
skewing their studies to maximize their points; and I thought, why
would that be a problem? I mean, if you need engineers and people
study engineering, wouldn’t that actually meet the needs of the
system?

Ms. WHITE. This has been raised as an issue by independent
studies, not actually a government study.

Ms. LOFGREN. I see.

Ms. WHITE. I guess the concern was not so much that the stu-
dents were taking those courses, per se, but they were taking other
courses that still qualified for the points, but may not have been
as useful.

I believe there were also some concerns raised about the quality
of some of the courses taken by the students and whether they
were actually coming out graduating and being able to participate
in the workforce. There was concern that skilled migrants who
were students, coming in by that visa, that their participation rate
in the labor market was lower than the general participation rate
of graduates; and that is a problem.
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Ms. LOFGREN. Given the—that we have another panel, I am
going to stop my questioning now and turn to Mr. King for his
questions.

Mr. KiNG. Thank you, Madam Chair.

First, I have to compliment this panel on their excellent com-
mand of the English language.

And it occurs to me that at least the point systems that are out
there that we are analyzing here today, and the ones I am aware
of, come from English-speaking countries. And some would refer to
that as Anglosphere.

But I will ask the question, starting with Ms. Feikert, is that a
coincidence, do you think?

Ms. FEIKERT. That it is from an English-speaking country? I
don’t think that I could possibly answer that question.

I do know that it is—one of the reasons that I believe that the
scheme was introduced, the government stated was there is a
change in demographics. There are skills in the labor markets that
aren’t being met by labor within the UK. They look to different
countries to see how their models were attracting skilled migrants
and based it off of the Australian model.

It turns out that the majority of people that are being attracted
into the country under the highly skilled migrant program are from
India and from non-English-speaking countries.

Mr. KiING. I think you have taken Ms. White off the hook for that
question.

Ms. FEIKERT. I am sorry.

Mr. KiNG. Then—but I will go to Ms. White and ask her this
question then: In either Australian or New Zealand, either, are
there points awarded for work experience that was gained in viola-
tion of temporary visas, people who are illegally working, with ei-
ther country? Do they get merit for that, demerit for that? How is
that handled?

Ms. WHITE. Off the top of my head, I am not entirely certain, but
as a general rule, under both migration systems, that counts
against an applicant, working in violation of a visa. So if that was
found out, it might be—I would have to probably take that on no-
tice.

I think there might be some room around that if you weren’t
aware you were working in violation of your visa, or if it was one
of those technical things and it was on one visa and it was expired
and it was a couple of weeks of work for the same employer. But
I would have to take that on notice.

Mr. KING. I would go ahead and submit that question for the
record for an answer later so you can give it the opportunity to be
confident of that.

If either of the other two witnesses are confident in where that
stands, as to whether there is merit or demerit for working in the
country illegally, or do you prefer to answer that in writing?

Ms. FEIKERT. I would prefer to answer it in writing.

Mr. CLARKE. I also prefer to answer it in writing.

Mr. KiNG. Then I go back to Ms. White, and again, in your writ-
ten testimony, it shows that immigrants that are admitted under
the independent skills, points-based program have the highest
earnings out of all skilled migrants.
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So what do you think about the independent applicants that
seem to be performing better than those that are sponsored by em-
ployers? What is the reason for that?

Ms. WHITE. That is not necessarily the outcome. I believe that
figure is of the independent-skilled, and not necessarily better than
the employer-sponsored, although it may actually be depending on
the employer.

I think it has a lot to do with the skills and criteria of the people
who are coming. Just the nature of the system means they are in-
credibly high-caliber, as a general rule, applicants, and they have
to be very confident of their ability to earn a job within Australia
before they—I mean, Australia is physically a long, long way away
from most other places.

So, as a general rule, people who come are just very confident of
their skills and they are very high caliber; and they are able to
earn that level.

Mr. KING. Another, for fun, I notice that I believe the Australians
and the British both call it a “scheme.” that is not a coincidence
either.

Ms. WHITE. I am sorry?

Mr. KING. It is just a little aside, the different way we use lan-
guage. The plans and strategy policies you put together are com-
monly referred to as “schemes,” and when we do that here, there
is a different connotation here.

But then I would go then to Ms. Feikert again, a series of ques-
tions about the reference to fraud in your testimony and how per-
vasive that has been. I see that you require original documents
rather than copies. Can you explain that a little bit?

Ms. FEIKERT. That’s correct.

The issuance of fraudulent documentation during visa applica-
tions and work permits is a fairly pervasive problem throughout
the entire immigration system.

One issue with the highly-skilled migrant program was that on
the basis of just speculative applications, people weren’t sure
whether they would meet the criteria. They would submit a large
number of documents in order to try and prove that they would
meet these criteria. This was overwhelming the caseworkers, and
oftentimes within there, there were some fraudulent documents.
Given the volume and the difference between all of the documents
that were being submitted, that was becoming increasingly difficult
to determine whether they were genuine or fraudulent.

So to counter this problem, they have introduced a requirement
in that original documentation must be submitted, and that it
should be—for some requirements, it should be off of a specified list
of documents that they already—or they can easily verify.

But I do know from other research, as well, that this is an issue
in other areas of visa issues and work permits and various cat-
egories such as that.

Mr. KING. Thank you, Ms. Feikert.

And not having time, I would love to go into the history of Aus-
tralia immigration, Ms. White. But, instead, I will yield back to the
Chair and thank you.

Ms. LOFGREN. Noting that they were not high skilled, they
turned out okay. Their ancestors did.
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Ms. Jackson Lee for 5 minutes.

Ms. JACKSON LEE. Let me thank the witnesses and thank the
Chairwoman and the Ranking Member for the series of hearings
that we are having. I know that the witnesses from the foreign
law—the foreign law specialists of the Law Library of Congress will
be sharing some technical responses, but I believe, as I have been
listening to you, you might be able to answer some of the questions
that I am going to ask.

Before I do that, I do want to note that this is a day that many,
many citizens who happen to be of immigrant background are rais-
ing their voices regarding the need for this Congress to move for-
ward on immigration reform; and I believe this Committee is mov-
ing expeditiously.

I am somewhat frustrated—and this is my own view—by what
seems to be a fishing expedition that the Administration seems to
be on. We have started out with a framework that dealt with com-
prehensive immigration reform that included border security, a
worker program. Some used the term “temporary.” I like the term
“worker program” because it involves a number of aspects of work,
whether it be agricultural or otherwise.

And then the family reunification issue was a very important
component; and, of course, access to legalization certainly included
concepts, no criminal background, learning English, paying fines
and fees.

There is another element that I think has to be included, is the
confidence of Americans that, one, we are concerned about their
economic stability and their value to this Nation; and so some of
us are gathering around the thought of ensuring that there is a
component about job retention, job creation, and an emphasis on
moving forward, with looking to Americans for positions before we
go to the immigrant structure.

But certainly to begin talking about points to me offers an all-
around-the-world, all-around-the-thought processes. What can we
do next? A fishing expedition, a point process, that to me demeans
individuals who are coming as laborers, who have come in years
past and then rose up the, if you will, both the intellectual and eco-
nomic ladder.

We are reminded that many came from European countries in
the late 1800’s and early 1900’s, and I am not sure what level of
degree they were, but they went into, if you will, unskilled labor
work, and they moved up the economic ladder.

I would think one of the harshest examples, and I think some
will think it is harsh, but my ancestry, slave history, was not about
points. It was about who could work the hardest and the longest
in the hot sun. And many of us have suffered from that history,
but we have pulled ourselves up by the bootstraps that we are look-
ing for, the boots we are looking for. We keep trying to go up the
ladder.

So I am disturbed about a discussion on a point system, and I
have a letter here to the Chairwoman that lists a number of orga-
nizations that are likewise disturbed. I think they are not dis-
turbed about—I wouldn’t represent their position to be we don’t
want to have reform that is strong and that has a basis to it that
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has border security, but what we don’t like now is the labeling that
seems to go on.

May I pose a question, Mr. Clarke, simply in other countries, if
they had a point system—and I might be open to a point system
that also has family reunification—do they have balance, other bal-
anced aspects, family reunification as well as maybe a point system
so that we don’t discard the opportunity for hard-working, tax-pay-
ing individuals who are here to be able to bring their families?

And my second point is, many of us are gathering around the
idea that I just mentioned: show Americans that you want to retain
jobs for them. You want them to have first opportunity for those
jobs. You want to create job training. A lot of our minority commu-
nities are sensitive about losing their jobs.

Are those ideas seen in any other countries, or would you give
some thought to an idea where you tell Americans their jobs are
not in jeopardy or their ability to retain their job as well as a sys-
tem that has points and family reunification?

Mr. CLARKE. Those are two very controversial questions.

First, as to does Canada have family reunification, yes, it most
definitely does. But, generally, economic immigrants outnumber
family reunification by about two to one. That gives us almost the
reverse in the United States. So that is a major difference between
our two countries.

As to the other point as to whether there is an emphasis on
skilled workers, if I understand your question correctly, perhaps it
threatens persons in this country who have trained, worked their
way up into skilled positions themselves, whether it threatens
them being able to hold on to that, I guess the Canadian experi-
ence is that that has not happened, that the people that have come
in with high knowledge and high level of experience have been able
to become successfully integrated into the economy without dis-
placing Canadian workers.

But I think your question is well put and probably needs further
investigation and a longer history since we are only talking about
the fifth year of the current program.

Ms. LOFGREN. The gentlelady’s time has expired.

The gentlelady from California, Ms. Waters.

Ms. WATERS. Thank you very much.

To the young lady that was talking with us about the point sys-
tem and the immigration system in the U.K., where are most of
your immigrants coming from?

Ms. FEIKERT. Under the points program or generally?

Ms. WATERS. Generally.

Ms. FEIKERT. Generally, I don’t think that I could specifically
give you where most of the immigrants are coming from off the top
of my head. I could definitely get back in touch with you.

For the U.K., I could say it does exclude any countries of the——

Ms. WATERS. I'm sorry. I can’t hear you.

Ms. FEIKERT. I can say that wherever the countries where the
immigrants would most likely would come from, it would not in-
clude members of the European Union or the European economic
area. Off the top of my head, though, I am afraid I couldn’t say.

Ms. WATERS. Do you have a large African population?
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Ms. FEIKERT. Not really African population. It is more from Paki-
stan.

Ms. WATERS. Arab League population?

Ms. FEIKERT. Not a considerable Arab League population. It
would be more—predominantly, the minorities are more predomi-
nantly from Pakistan and India currently.

Ms. LOFGREN. Would the gentlelady yield?

You actually do list the numbers on page 8.

Ms. FEIKERT. This is for entry under the highly skilled migrant
program.

Ms. WATERS. And those immigrants from Pakistan and India and
other places are basically through the point system?

Mr. FEIKERT. They could enter into the country through any sys-
tem.

Under the point system

MS.? WATERS. Do you have a lot of undocumented from those
areas?

Ms. FEIKERT. The undocumented workers the U.K. have only just
recently been stated. They have recently just given how many un-
documented workers there are in the U.K., and they did not break
down demographic-wise.

Ms. WATERS. You recently had some unrest in the U.K.; and we
were focused by the media on large numbers of, it appeared, Arab
background and African background. Were these documented or
undocumented? They were fighting about jobs. They were making
a lot of noise about jobs.

Ms. FEIKERT. I think the one that you might be referring to may
have been the Bradford riots, and these were—I think these were
initially documented people that had then gone out of status. And
I do remember there being a backlash against the government be-
cause the people that stepped forward as witnesses to some of
these events were then linked, prosecuted and deported because
they had moved out of status. So it was a mixture.

Ms. WATERS. So there are some people who came in legally, they
were documented, and then they lost their jobs?

Ms. FEIKERT. No. They were—depending upon the visa that they
would enter under, possibly they entered under a temporary visa
worker where they would be legal in the U.K. for a period of 12
months. But then one issue that the U.K. Government is facing in
terms of immigrants is that there is no departure check. So once
somebody is in the U.K. They can remain there

Ms. WATERS. Do you have a sizable number of immigrants who
are coming in as temporary workers?

Ms. FEIKERT. Off the top of my head, I can’t pull the figures. I'm
sorry. But I can definitely get back to you with those numbers.

Ms. WATERS. But you think maybe the temporary worker num-
bers are sizable?

Ms. FEIKERT. There are over 50 different categories of work per-
mits that people can enter into the U.K.; and with temporary work-
ers, I think there are 15 different workers.

1 I;/Is. WATERS. What kinds of temporary work do they generally
0?

Ms. FEIKERT. There is a working holiday-maker scheme for peo-

ple of the Commonwealth which is a cultural exchange. There is a
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seasonal agriculture worker scheme for unskilled people—a sect of
base-skilled working scheme for unskilled people who work in the
hospitality sector, and there are some schemes that literally just
one or two people would apply under every year.

Ms. WATERS. So you may be in a situation similar to the one in
the United States where we need agricultural workers and we need
workers for low-paying jobs, entry level jobs, to support the econ-
omy.

Ms. FEIKERT. That is correct.

Ms. WATERS. But these people don’t come in. It is very hard for
them to get legal status, permanent legal status.

Ms. FEIKERT. That is correct.

Ms. WATERS. But if you are highly skilled with the point system,
you are most likely—for example, if you are an attorney—I saw one
of the cases here that you were asked to respond to—most likely
you would be allowed to get in.

Ms. FEIKERT. That is correct. That is correct. Skilled people and
as well people that have specific job offers, they are more than like-
ly going to be able to obtain a work permit and then a visa for
entry into the U.K.

Ms. WATERS. So you have to have temporary workers, though, in
order to support the economy.

Ms. FEIKERT. That is correct.

One negative aspect that the Government is saying that is com-
ing from the temporary workers is that they have recently men-
tioned that one of the reasons that these temporary workers are
needed is because the pay is so low and people in England just
don’t want these low-paying jobs. And then one member of Par-
liament from the U.K. said the reason they are low paying is be-
cause everybody is coming in from overseas to have these jobs, and
it is depreciating the salary.

But that is just a possibly political statement.

Ms. LOFGREN. The gentlelady’s time has expired.

Mr. ELLISON. I was curious about the same topic. It is inter-
esting, so I will pick up there. Can you describe the temporary pro-
gram in the U.K.?

Ms. FEIKERT. I would refer to probably the most popular tem-
porary worker scheme, which is the seasonal agricultural worker
scheme. That is where members from—if I can just actually refer
to some notes

Mr. ELLISON. Just seasonal agricultural.

So how are the lengths of stay? Are they all the same? Is there
a unified time period?

Ms. FEIKERT. The seasonal workers are allowed to stay for a 12-
month period of time under which they must return. I think there
is possibly a Category for extension for these workers, but I do not
believe they can remain for longer than 2 years.

Mr. ELLISON. But 12 months and then can reapply and get an-
other year?

Ms. FEIKERT. Possibly.

Mr. ELLISON. What are their rights as temporary workers? Are
they allowed to form unions?
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Ms. FEIKERT. I would have to get back to you in terms of whether
they are able to form unions or not. I believe that they pretty much
have the same rights.

Mr. ELLISON. I don’t want you to speculate. If you don’t know,
you could just say that, and you can get back to us.

I would also like you to let me know what percentage of them
are in unions if they do have the right to organization.

Does the U.K. have enshrined within its law the right to organi-
zation? Is it a statutorily granted or a constitutional right?

Ms. FEIKERT. The U.K. Does not have a constitution.

Mr. ELLISON. You have the Magna Carta, right? But I mean do
you have a statutory right to organization within the U.K.?

Ms. FEIKERT. I would have to get back to you on that one as well.

Mr. ELLISON. Could you, please?

Ms. FEIKERT. Certainly.

Mr. ELLISON. What is the average wage of one of those tem-
porary workers as compared to the general wage?

Ms. FEIKERT. It would have to be in the minimum wage require-
ment, which is currently in the U.K. $10 or $11 per hour.

Mr. ELLISON. So they have the right to demand the minimum
wage.

Ms. FEIKERT. That is across the board. They have to pay people
the minimum wage.

Mr. ELLISON. That is good. That is good.

And are these workers allowed to leave the employ of a given
employer and go to another employer if they should so choose?

Ms. FEIKERT. For the seasonal agricultural workers, I would
have to, again, I am sorry, get back to you on that.

Mr. ELLISON. Could you look into that?

One of the things I am really concerned about if we have a sea-
sonal worker program and somebody comes to work for X Com-
pany. and they don’t like their conditions but their status somehow
prohibits them from going anywhere else, that would be a real
problem for me. So I would be grateful if you could let me know
what even grand—well, the U.K. Does about that.

What is the rate of injury for workers in the program? Is it high-
fzr tha}?n the general population? Is it lower than the general popu-

ation?

Ms. FEIKERT. I would again have to get back to you on that, and
I would also have to take into account they are doing manual labor
and look at the statistics for categories of manual labor to get a
better

Mr. ELLISON. I would really love to know that.

I guess you can tell where my questions are going. I want to
know if the temporary workers in England are taken advantage of
or not. I am not insisting that they would be. I am not claiming.
I don’t know. I am hoping you can shed some light on that.

I am curious to know about New Zealand as well. Do you have
a temporary workers program?

Ms. WHITE. I would have to get back to you on the exact outcome
of the temporary workers program in New Zealand. I believe it
might be similar to the one in Australia. Australia has a tem-
porary—that is skilled again. It is generally skilled workers coming
in.
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Mr. ELLISON. Do you have a temporary agricultural program
similar to what has been described by the earlier witness?

Ms. WHITE. No. Australia has not currently gone down that path,
but it is investigating it, and the latest Government report on it
looks at agricultural workers, but they would be considering lim-
iting it to the Pacific Island.

Mr. ELLISON. But at this point there is no existing agricultural
temporary worker program?

Ms. WHITE. That is correct. There is not.

Mr. ELLISON. Is there a temporary program for people who do
factory work?

Ms. WHITE. You would have to define “factory work.” There are
programs by which you can bring in temporary workers into Aus-
tralia where there is a skilled shortage of those workers, and that
could include some form of factory work. Generally, those programs
look at if you have some skill, even if it is manual skill, fabric
dyeers; machinists are an excellent example.

Mr. ELLISON. And given that you are not really sure about the
program, it might be hard to answer this question, but I am also
interested in whether there is a right to organize into a union if
you are a temporary worker, whether you have the right to claim
the minimum wage, what your rates of injury are, if they are dif-
ferent from other workers.

Ms. LOFGREN. Is that directed to all four countries represented?

Mr. ELLISON. Yes, ma’am. Actually, it is. And I would be very
grateful to get some response from each.

Thank you, Ms. White.

Ms. LOFGREN. The gentleman’s time has expired.

Thank you very much, panel. You have been very, very helpful,
very enlightening.

Without objection, Members of the Subcommittee will have 5 leg-
islative days to submit additional questions which we will forward
and ask you to answer as promptly as you are able to be made part
of the record.

Ms. LOFGREN. We would now ask our third panel to come for-
ward.

I am pleased first to introduce Dr. Demetrios Papademetriou—
I didn’t, hopefully, mess that up too badly—co-founder and Presi-
dent of the Migration Policy Institute. Dr. Papademetriou holds a
Ph.D. in comparative public policy and international relations and
has taught courses at the Universities of Maryland, Duke, Amer-
ican, and the New School for Social Research.

A prolific writer, he co-directs the Transatlantic Task Force on
Immigration and has held an array of senior policy and research
positions, including Director of Immigration Policy and Research at
the U.S. Department of Labor, Chair of the Secretary of Labor’s
Immigration Policy Task Force, and Executive Director of the
International Migration Review.

I would also like to welcome Howard Greenberg, a partner in the
Canadian law firm of Greenberg Turner. Mr. Greenberg chairs the
Citizenship and Immigration Law Specialization Committee of the
Law Society of Upper Canada and in this capacity certifies Cana-
dian attorneys practicing immigration law.
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He co-edits the Immigration Law Reporter, the leading case re-
porting publication. He has chaired the Canadian Bar Association’s
National Immigration Section and the Nationality and Immigration
Committee of the International Bar Association. Mr. Greenberg
also teaches on the Faculty of Law at the University of Ottawa.

We are also pleased to have Lance Kaplan with us, a partner
with Fragomen, Del Rey, Bernsen & Loewy and a graduate of the
University of Witwatersrand in Johannesburg and California West-
ern School of Law in San Diego.

Mr. Kaplan brings an extensive resume of international practice
to our panel. He has participated on numerous Government liaison
committees and formally directed his firm’s global immigration
services for a Big Four accounting firm.

Finally, we have Robert Rector, a Senior Research Fellow with
the Heritage Foundation in Washington.

Mr. Rector’s research is focused on the U.S. welfare system; and
he has authored a number of works on the subject, including Amer-
ica’s Failed $5.4 Trillion War on Poverty. Mr. Rector earned his
bachelor’s degree from the College of William and Mary and a mas-
ter’s from John Hopkins University.

Each of your written statements will be made part of the record
in its entirety, and I would like to ask that each of you summarize
your testimony in about 5 minutes.

As you have noted from the prior witnesses, we have this handy
dandy little box. When it turns yellow, the light, it means there is
about a minute to go; and when the light turns red, it means that
the 5 minutes are up.

Ms. LOFGREN. So if we may begin with Dr. Papademetriou.

Welcome, and thank for your patience and thanks for being here.

TESTIMONY OF DEMETRIOS G. PAPADEMETRIOU, Ph.D,,
PRESIDENT, MIGRATION POLICY INSTITUTE

Mr. PAPADEMETRIOU. Thank you very much, Madam Chair-
woman. It is good to see you again, and thank you very much for
honoring us last week at the fourth annual legal conference that
we cosponsored with a couple of other organizations.

What I would like to do today briefly is talk a little bit about
across points systems, because most of the things that we have
heard today are very specific to each country.

Secondly, I would like to answer the question of whether we
should be relying on points systems; and, if we should decide that
we should, exactly how should we be doing this. And I will make
some overall judgements, if you will allow me, on the basis of about
a couple of decades of looking at point systems.

I would like to start by making a sort of a direct statement that
points systems are essentially human capital accrual mechanisms.
This is for countries that feel that either their educational or train-
ing systems somehow are not capable to fill needs in the economy,
and they reach out to the rest of the world in order to bring in spe-
cialized talent to do that.

Secondly, that the things that define good points systems are
flexibility and constant adjustments. That is why you have heard
from the other witnesses that other countries keep adjusting them
in 2002, ’03, 04, ’05. Because, ultimately, any advantage that
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points system has is that, through research and evaluation, you
can always try to do a little better. And that is another one of the
hallmark issues about such systems.

And all point systems, as we have heard, have four or five cri-
teria that are common to all of them: age, education, occupation
work experience, language. But what is more interesting than that
is that there are five or six other categories, other criteria that dif-
ferent systems try to use in order to, in a sense, put forward some
of the priorities that a specific country has at a specific point in
time. And this includes employer nomination or job offers, previews
or proposed earnings, etc. Increasingly as of late, in some systems
you can meet all of the points pass marks simply by earning or
having earned in the past $80,000 or $120,000 or what have you.
Prior work experience or education in the country in which you are
trying to immigrate to and the presence of close relatives also
count toward points totals. Everybody more or less gets some
points for having some close relatives in the country; and, increas-
ingly, particularly for places like Canada and Australia that are
trying to populate parts of the country that are depopulated, they
may give extra points or extra consideration to people who are will-
ing to commit to settling in a specific part of the country.

So these are the kinds of things that pretty much the various
systems have.

So why are points systems so popular? Why are we having sort
of the conversation that we are having in this country?

Well, I think that we need to go back to the history of points sys-
tems. You know, a lot of the countries that have them decided to
move into that direction because they were trying to avoid the ups
and downs of too many or too few immigrants. Think of our own
experience with H-1B visas. Any number that you can actually pick
is not a number that the market will really have picked. It is a
number that is imposed by an outside body, in this case, of course,
the U.S. Congress. Well, some of those countries wanted to avoid
this; and, at the same time, they wanted to add to the overall
human capital of the country constantly and systematically; and
that is what they decided to do.

Also, these are countries that, in a sense, are continuing to grow
and intend to continue to grow through immigration. So they want
to improve overall economic outcomes by relying on an awful lot of
talent from the outside. The assumption nowadays is that you can-
not have too much human capital, rather than that you have to
meet specific shortages or specific demand on the part of employers
in order to meet your economic growth requirements.

And, of course, very frequently, they have had weak universities
when they started with the points systems or universities that
were not particularly full service ones. So they were not producing
enough engineers, enough of this, enough of that.

Again, none of these conditions, it seems to me, really pertain to
the United States.

But points systems have also been politically useful. They give
you a sense in most instances—well, I won’t make a judgment; I
will wait for you to ask me—a sense that these are objective meas-
urements, you know, that somehow the Government is in charge,
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rather than employers or family members who have, in a sense,
their own special interests.

When you do that, you are beginning to put the bureaucracy in
charge of all kinds of things your economy needs. Because, ulti-
mately, you have to make a judgment on the part of the Govern-
ment as to what the economy needs, which, you know, probably has
some problems in a society like ours.

Ms. LOFGREN. Could we ask that you summarize?

Mr. PAPADEMETRIOU. The two or three ways that I think, if we
want to accommodate a point system, we have to do so is very per-
haps narrowly. We have the EB1 a visa. It takes a long time. It
takes a lot of paperwork. We could simplify this by giving points
to individuals who could qualify for that visa.

There are many States in the United States that need people or
need special qualifications. Perhaps we could give an opportunity
to those States to add some points to the system and have some
immigrants go there.

And there are two more specific ways, and I will finish on that.
If we indeed cannot agree on what the requirements should be for
people to gain legal status, and we wanted to have a diaphanous,
transparent, simple system, we can impose a point system on that.

And, finally, temporary migration. There were several questions
today about temporary workers who could have a point system that
would allow temporary workers after meeting certain requirements
to convert their status into that of permanent immigrants.

Thank you, Madam Chair.

Ms. LOFGREN. Thank you very much.

[The prepared statement of Mr. Papademetriou follows:]
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Madame Chairwoman, Members of the Subcommittee:

Thank you for the opportunity to appear before you to discuss point and point-like
immigrant selection systems. I have studied and written about such systems across the
advanced industrial world for nearly two decades now and, at your invitation, I am here
to share with you my reflections on whether and how such point systems might be
usefully incorporated into the way that the US conducts parts of its immigration business.

While the observations below are my own, they rely on studies that I have undertaken by
myself and with others, most notably, with Stephen Yale-Loehr, Kevin O’Neil, and, most
recently, Will Somerville and Jeanne Batalova. The results of the collaboration with the
last two authors were completed in February of 2007 and I would like to respectfully
submit that product for the record.

Today, I will focus my remarks on four areas.

e The first will be a few general remarks about the nature of point systems—why
and how they were created and why they seem to be so popular.

e The second will be a series of observations about whether reliance on point
systems for selecting certain US-bound immigrants makes sense.

e The third area will focus on the value of point system-like procedures for
conducting certain parts of our country’s immigration business.

e The fourth and final area draws on my experience to suggest the proper place of
point systems in the overall immigration policy toolkit of our country.

A. General Remarks About Point Selection Systems

Point systems are first and foremost human capital accrual mechanisms. They award
points for certain individual characteristics that countries choose to value most at a
specific point in time among the bundle of attributes that human beings possess. Five
criteria seem to be most important as judged by the fact that they appear, and garner most
points, across all point systems in use across the globe. They are:

Education
Occupation
Work experience
Language

Age

An additional number of criteria also seem to be important, although they do not appear
in every system and their valuation—measured in terms of assigned points—typically
lags much behind that of the top five. These are:

¢ Employer nomination/job offer
¢ Previous or proposed earnings or salary
e Prior work experience or education in the country of proposed immigration
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o The presence of close relatives
o Settlement stipulations and considerations (where one commits to locate)
e Investment with job creation responsibilities and retirement

Before proceeding further in this discussion, however, it might be useful to look at the
genesis of point systems, particularly in the country that gave birth to them: Canada.

Canada reached the decision to move into point testing its “economic stream immigrants”
(roughly what we call employment-based immigrants) in part as a means of avoiding the
cycle of numerical feasts and famines in admissions that the ups and downs of its
economy had been creating. (This is not unlike our own arguments over admission levels
for H-1Bs.) It accomplished this by creating the point system and, after a few false starts
(during which the system focused primarily on addressing job shortages) it eventually
cast the system decidedly in the direction of advancing the broadest possible economic
interests of the country and getting better economic “integration” outcomes for points’
tested immigrants—and if numbers are any guide, it has never seriously looked back.
Incidentally, Canada point tests fewer than a quarter of all its immigrants in an average
year. In other words, point tested immigrants in Canada are not intended to take the place
of family immigrants, refugees and asylees, temporary workers, or any other part of the
country’s immigration flow.

Point systems quickly became popular among government planners in other countries,
also as a means of addressing another concern: That their higher education systems at the
time were not producing enough professionals with the human capital characteristics their
economies needed to grow and become more competitive in the emerging global
marketplace. (The UK’s decision whereby graduates from 50 top business schools from
around the world wishing to immigrate to the UK would automatically meet its points
test’s “passmark” of 75 points is rooted on the same impulse. So is the “mad dash”
around the advanced industrial world to facilitate the admission—with or without point
tests—of selected foreign students who graduate from their universities.) Admitting
immigrants selected for the education and qualifications the receiving economies need
and could benefit from was thus judged to be good economic and labor market policy for
both the short and, if properly weighed, the longer term.

However, point systems have also been useful for political purposes. For instance:

e They can inspire public confidence by appearing to use universal, data-driven, and
objective selection criteria to advance clearly defined and easily understandable
economic and labor market objectives. Compared to most other selection systems,
point systems appear to avoid the case-by-case selection systems’ “gamesmanship”
between employers and bureaucrats.

e A point system’s appearance of impartiality discourages individual-level challenges
while the appearance of technical complexity and the formula’s increasingly forward
thrust (to address longer term economic growth and competitiveness priorities)
dampens concerns about adverse effects on domestic workers.

(95}
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e A point system can reassure the public that the immigrants that gain admission under
it are chosen on the basis of criteria that place the country’s broadest economic
interests front and center—and thus promote its position in an increasingly
competitive world.

e Most significantly, perhaps, a point system conveys to the public that the government
is being proactive in anticipating needs and manipulating entries in ways that put
national economic interests first; that is, that the government, rather than employers
or families, is in charge of the most important part of the immigration system.

Selection systems that rely on point assessments, however, are not only focused on
communicating with their own citizens. They also serve as announcements to would-be
immigrants anywhere about the skills and preparations that could land them a work or
immigrant visa to an increasing number of the most advanced economies in the world (as
noted earlier, most countries’ point systems use variations of a small number of basic
attributes).

A final advantage of point systems also deserves mention. Adopting them can encourage
the creation of “virtuous circles” whereby a country uses the fact that it must constantly
adjust both the attributes it chooses to emphasize and the point value it assigns each—
adaptability, flexibility, and simplicity are hallmarks of the most successful point
selection systems—as the reason for engaging in systematic, targeted and ongoing
research and evaluation studies on immigration. Such studies will naturally focus on
improving macroeconomic outcomes and anticipating and addressing labor market
imbalances. Done right, however, they can also move us in the direction of looking at the
selection formula’s effect on social and economic outcomes for the foreign workers
themselves—a crucial priority if the frequently asserted “competition for talent” becomes
more pronounced.

The Independent Task Force on Immigration and America’s Future (the
Abraham/Hamilton Task Force), which my own Institute impaneled with the cooperation
of two other distinguished think tanks, proposed to assign these tasks to a Standing
Commission on Labor Markets and Immigration.

B. Adopting a Point System for the US?

The US, unlike most countries that use or are contemplating the use of point systems, has
an “employer-driven” immigrant selection system, that is, it allows employers to judge
which workers they need and empowers them to select such workers within certain
loosely constructed parameters. This tradition—part history, part a reflection of the
(un)availability of and (low) investments in the requisite data systems (and hence
governmental capacity to embark on a different course), part philosophy about how much
the government should be involved in and regulate labor markets, part keen appreciation
of how labor markets function in practice—argues against importing yet another practice
from political systems in which the role of government vis-a-vis the economy and labor
market and the place of the business sector in society are dramatically different from our
own.
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Yet, there are circumstances, albeit narrow ones, under which a point system that is well
calibrated, is constantly fine tuned, and casts its eyes to near future economic needs (a
three-to-five year horizon), might be appropriate. Such a system might be relied upon to:

o Supplement the supply of labor in economic and labor market niches while building
up educational and training capacity to meet fast growing demand.

e Give US states the opportunity to recruit some of the specialized workforce they may
need in order to implement economic development goals.

¢ Give US states the ability to augment their pool of workers in hard to fill occupations.
These may range from medical and associated fields to fields in which the willingness
to work hard is the main prerequisite. Uneven demographics and high out-migration
rates in some US states, especially among the young and educated, make gaining
access to such workers/settlers an economic imperative.

e Build up a workforce in an emerging strategic industry, such as a new energy
technology, at a rate that is faster than the reaction time of the educational system.

o Simplify the process through which the EB-1 and investor visas are issued.

C. Using Point Systems for Purposes Other Than Selecting New Workers

There are additional immigration policy areas in which a point-like system can introduce
an orderly and transparent way for conducting parts of our immigration business. Two
such uses come most readily to mind:

o Allowing illegally resident persons in the US to earn legal status, just as Senator
Hagel proposes to do in the bill he introduced last week (“The Immigrant
Accountability Act of 20077); and

o Allowing future (new) temporary workers, regardless of skill level, to gain/earn
lawful permanent resident status.

D. Concluding Observations

Generally speaking, point and point-like systems can be a useful tool to add to our
immigration policy toolkit — as long as we use them for purposes that the concept can
support readily and keep in mind what point systems are not. That is, that they are not
mechanisms for meeting specific needs, by specific employers, within the narrow
timeframes that most firms operate.

My long study of point systems allows me to make the following judgments about their
utility in the US context.

» Point systems should not become the centerpiece of economic stream immigration in
the US. As noted above, however, there are instances in which sparing and selective
use of them can be very effective, especially if the race for talent intensifies (as it is
widely projected to do).



84

e The countries that developed the concept—Canada, followed by Australia—have
continued to rely on point systems but are showing considerable flexibility by
adopting several ideas from elsewhere, particularly the US! Specifically, after a
period during which job offers had been assigned fewer and fewer points, Canadian
and Australian employers are now increasingly allowed to bring the workers they
need from abroad, albeit initially as temporary workers. In my mind, this points the
way toward a future in which hybrid selections systems will dominate the immigrant
selection field. Such hybrid systems would facilitate selecting immigrants in ways
that are most consistent with a country’s traditions and with the way in which its
economy and labor market operate.

e Point systems will continue to be relied upon by increasing numbers of states during
the early phases of opening themselves to international migration. The reasons are
many. Some of them track those I identified in the first part of my testimony. But
there are more. These countries need a way to get out of the “no immigration” traps
they set for themselves over the last several decades. In their new calculus, opening
themselves to the highly skilled, and doing so in ways that put the government in
charge, may modulate the spike in the inevitable adverse popular reactions (and
continue to satisfy their own bureaucracies’ need to remain in charge!).

e Asthey mature as immigrant receiving societies, however, I expect even these
countries to enter the high skill and competitiveness sweepstakes in the most direct
way—by empowering their firms to gain access to the skills and talents they need
speedily, although always with many more responsibilities and requirements after
entry than the US demands of its corporate citizens today.

The future of selecting “economic stream” and employment-based immigrants, in other
words, is likely to gravitate much closer to our way of doing things than the US having to
move toward theirs. And when that happens, the race for the most talented — rather than
those who simply have the right formal qualifications — will really be on. The
immigration reforms the Subcommittee will propose will either enable US firms and the
US economy to be at the top of the heap in the years and decades ahead or it will create
obstacles to it.
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Ms. LOFGREN. Mr. Greenberg.

TESTIMONY OF HOWARD GREENBERG, PARTNER,
GREENBERG TURNER

Mr. GREENBERG. Madam Chair, thank you very much for inviting
me today.

The conversation has been quite stimulating, and it is my pleas-
ure to bring a Canadian context to this discussion. So let me do so
in the following way. I am going to deviate from my written presen-
tation and actually respond to the language I am hearing today.

First of all, what is a point system? A point system is a mecha-
nism of selecting between a group of people.

Mr. GREENBERG. It is as arbitrary as you want to make it. It has
factors that reflect your national interest, your economy, your polit-
ical agenda. So a point system is a tool only, just like a lottery is
a tool for allowing a large number of people to come in.

So let’s understand what the point system is in a larger context,
and I think I’ll try to take you through the Canadian context a bit.
And I'm going to discuss—my discussion will have four aspects to
it for the 5 minutes.

Number 1 is a little bit of structure of Canada. And the
groupings we let people in, number 2. Why the Canadian system
is broken is number 3. And the lessons that you could learn from
our system is number 4.

In terms of structure, on or about November 1 of each calendar
year, the Minister of Citizenship and Immigration tables before
Parliament an immigration plan. An immigration plan tells the Im-
migration Department how many bodies to deliver in the next year
and in what categories those bodies should be delivered.

So I am very intrigued by your discussion about what Congress
does and what the Department does. In our system you tell the De-
partment pretty well what the game plan is and they go ahead and
implement that. They are not micromanaged by Parliament each
day. It is done on 1 day and that is it for the next year.

Number 2, the groupings do not compete with one another. The
government sets its priorities by, first of all, determining the vol-
ume of the immigrants that will come to Canada—for argument’s
sake, 265,000 on the high end—and then divides up that grouping
appropriately. So there will be a certain number of groupings that
are in that family class that are selected for whatever political rea-
sons those might be. And there are a certain number that are in
a range in the economic class, but they do not compete. And if you
don’t get one, it is not like you get more of the other.

So the nice thing about that discussion that I have heard here
today is that if you decide to increase the economic class, it doesn’t
have to be to the detriment of another class. It all depends on what
the global sum is that you start with. If you create enough capacity
in the system, everybody can win. It just means how large of a sys-
tem do you want to create.

And I should tell you, that debate is ongoing now in Canada,
both in the forefront and the background, because there is some
suggestion by the economists, some economists, one economist, that
we should be moving to 1 percent of our population, which will be
300,000. So we are eeking our way up for that 1 percent. Nobody
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understands the rationale to the 1 percent, but it is easy to cal-
culate, and so we now know where the finish line is.

So I have had a chance to discuss structure with you. Within the
structure you have the groupings. Now, understand, within one of
the groupings you have economic, and—I'm sorry, that is the blue
that has disappeared on the chart. And then you say to yourself,
well, how many are you taking in that blue grouping? And if you're
talking, like we are about, according to my paper, about 140 to
158,000 in that grouping, you got to say to yourself, well, we don’t
have a lot of money to do this; so what kind of instrument can we
use, what kind of blunt instrument can we use that we can sift
these people through where we don’t have to touch 158,000 people
and interview them and expend a huge amount of money? And the
answer is, why not just get a point system? So we started with a
point system.

We would run them all through the point system like flour
through a sifter. But what did we find out about the previous point
systems, that arbitrary system of selecting people? We found out
that the criteria was not objective enough. It was too subjective.
We had visa officers looking into people’s eyes trying to figure out
if they were personally suitable to come to Canada, and then say,
I don’t think so, I'm giving 2 points out of 10. Court challenges all
over the place that decisions were too arbitrary. Language testing
by a visa officer saying, say that to me again in English so I can
hear how you say that; read me from a book.

So when we got to the point of June 2002 when the new legisla-
tion came into effect, the answer was let’s overhaul this thing and
do a comprehensive immigration change. And we did. We were
where you are now. And so if you sat in a small room with some
of the decision makers like I did, and we had some focus discus-
sions about what are we really doing here, they would say, look,
our number one principle is we want to make this so objective that
we don’t have discrepancy amongst visa officers in the world. They
don’t like you in China, you fail; they like you in Hong Kong, you
pass. Same guy being assessed. They don’t want that. So let’s see
if we can make it more objective.

But how about that language test? Well, there is this inter-
national language test, ILs. We'll choose a pass point to 7 for max-
imum points. You write the test. Everyone writes the same one in
the world. Great.

What about the rest of the criteria? Well, I don’t know, we kind
of make up something, like your spouse has education, we’ll give
you 5 more points; you got a job in Canada, you get 10 points. In
other words, let’s just throw together a whole combination. Great.
Now what happens? Let’s create a pass rate.

Ms. LOFGREN. Mr. Greenberg, we need to have you——

Mr. GREENBERG. Okay. Start a pass rate of 70. We move down
to 67 points at the end of the day, pass rate. Why? It is arbitrary.
And that is the tool that was used and that is the tool that is used.

Here is the problem with the system. If you are coming in
through the system and you are coming in through employment-
based jobs, you are getting your credit, you have a job offer, you
are getting off the plane and you are hitting the ground running,
great.
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If you are getting off that plane and you don’t have a job offer
in your hand, even though you have made a sufficient number of
points, your point of assimilating into Canadian society is delayed
considerably, if not permanently hampered. You are unemployed
for months on end, and if you do get employment, you don’t get em-
ployment in the standard that you left your country at. You come
off the plane as an engineer, but you never practice as an engineer.

So that is the breakage in the system, is that you don’t come
back into the system where you left your own country. And that is
why the emphasis in my paper is an employment-based system.
That is why I think you kind of got it right with the H visas.
Thank you.

[The prepared statement of Mr. Greenburg follows:]
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The Use of a Point System in Selecting Immigrants:
The Canadian Model

tadame Chairwoman and Distinguished members of the Committee.

My name is Howard Greenberg. I am a partner in the Jaw firm of Greenberg Turner in Toronto Canada
and have been practising immigration law for more than 22 years. T have held the position of Chair of the
Citizenship and Immigration Section of the Canadian Bar Association, the Chair of the Citizenship and
Immigration Section of the Ontario Bar Association and immediate past Co-Chalr of the Immigration and
Nationality Committee of the International Bar Association. In addition, I have had the opportunity to
work closely with prior Ministers of Citizenship and Immigration and their staff with respect to the
development of inmigration laws and policy.

It is indeed a privilege, as a Canadian, to address the Committee today on the Canadian experience
with selecting immigrants using a point system. At the outset, it is to important consider a brief
outline of the Canadian immigration system and the role which the point system plays in effectively
selecting appropriate immigrants.

i Pacez
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{. The Organization of the Canadian mmigration Process —
An Annual Plan
Each year, the Minister of Citizenship and Immigration tables an Aunual Report to Parliament setting

out the immigration targets for the following calendar year. The 2007 Plan prescribes a target of
between 240,000 to 265,000 admissions.

The composition of this immigration movement consists of the following groupings:

Economic Immigrants: 141,000 - 158,000
Family Class: 67,000 — 62,000
Refugees: 25,900 - 30,800
Others: 6,100 - 7,200

Economic immigrants primarily consist of the following subgroups or categories:

» Skilled Workers Using a point system

» Quebec Skilled Workers Using a point system

# Provincial Nominess Selected by Provinces based on Provincial criteria

At the outset, it is important to recognize that Canada processes immigrants using 2 different methods:

. Selection Process (Economic] — individuals are evaluated based on their qualifications — if they have
the appropriate mix of attributes, success can be achieved. i.e. the Skilled Worker Category
utilizes a point assessment system to select immigrants.

&

b. Admission Process (Family Class) — Applicants are primarily granted entry as immigrants based on
relationships to Canadian citizens or permanent residents of Canada; their personal attributes are
not assessed against objective criterla.

Under Canada’s selection process, a points system accounts for approximately one half of the
annual immigration flow.

. The Structure of the Point System

The peint system's application is based on 2 basic premises, First, a mindmum point total must be

achieved, subject to a limited opportunity to overcome an inadequate point assessment in individual
cases. Secand, criteria may be used as an additional or secondary threshoeld for qualification —i.e. the

lack of one year of the prescribed work experience would constitute a bar to success, notwithstanding
the attainment of the requisite peints.

PAGE 3
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The point system is designed to evaluate factors which are viewed as being central fo an immigrant’s
ability to become economically established in Canada. (See Schedule I). The factors of assessment

include Age, Education, Work Experience, and Language Capability in Canada's official languages,
Arranged Employment and Adaptability. The threshold for success or pass rate is fixed at 67 points.

The criteria were designed to be capable of being applied objectively by a decision maker. — There was a
recognized need to remove any aspect of subjectivity from the assessment process to promote fairness
and equality of treatment.

. The Perceived Benefits of Utllizing a Point System

The point system is, in reality, simply one of many tools which are available to immigration policy
makers to assist in distingnishing appropriate applicants within an international lahour pool. Tis
attractiveness lies in the following perceived benefits:

a. Applicants can self select by simply applying the criteria to their individual situations — if the
applicant achieves the pass mark, he or she can apply with some degree of certainty.

f=a

. The cost of administering a point system is relatively small as the criteria are Hmited to objective
criteria which permits, in most cases, adequate paper screening. The need for interviews is
therefore limited to investigating fraudulent representations or obvious inconsistencies in the
information provided.

©

The adjustment of the pass mark from time to time can be used as tool for controlling the flow of
successiul applicants which can succeed.

[=%)

. Selection criteria can be modified from tiine to thme, as required, to adjust the characteristics of the
applicants selected — the qualifying pool can be adjusted in much the same manner as selection
criteria is adjusted from year to year to address admission requirements at vniversities.

The use of a point system can reward applicants who have job offers from Canadian employers by
allocating points which effectively enhance the prospect of selection considerably. Essentially, there
is a capability to micromanage the applicants by their individual characteristics to create selection
systems within the point system itself hy assigning priorities.

®

IV, The Canadian Experience In Using o Point System

One would think that the benefits outlined above would make a most compelling argument for
implementation of a point system, as a cornerstone of a national immigration policy. The Canadian
system, in its present form, does not support this premise. It is important to evaluate the effectiveness
of selecting a high proportion of a targeted number of immigrants by this process.

|

, PaGE 4
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a. Opening the Immigration Door Too Wide - Forfeiting Selectivity

In the Canadian scenario, the threshold mechanism for controiling applicants is the demonstration
of one year of work experience and the achievement of the required 67 points. As uoted in Schedule I,
the attainment of 67 points is not difficult — the reality is that an extremely large number of educated
population of mobile workers qualify.

As aresult, it is clear that current point selection system directly and indirectly raises fundamental
issues as to whether this is an appropriate teol for selection in its current form. Consider the following:

® The door is open to applicants who do not have valid job offers from Canadian employers.
Schedule Iillustrates how a candidate can sncceed under the Canadian point system without
a job offer from a Canadian empleyer. A considerable number of applicants, in fact, achieve
permanent resident status with first obtaining a job; they cannot enter Canada and “hit the
ground running”. The period of time for integration can be considerable.

* The consequences of the failure to secure a job prior to immigration can have long term
implications in terms of prospects for successful establishment or settlement in the
following respects:

i. Failure to undertake their chosen professions due to Heensing or accreditation issues;

ii. Failure to obtain substantially similar employment to that enjoyed prior to
immigration —with decreasing prospects as the period of post immigration
unemployment continues.

» We are continually confronted with stories of professionals such as doctors who perform low
skill occupations in Canada such as driving taxis. The presumption that the immigrant will
attain equal employment prespects based on a simply point assessment is clearly false and
tends to create inappropriate expectations from both the immigrants perspective and the
perceptions of Canadians.

Professor Jeffrey Reitz, a noted Canadian authority on immigrant settlement raises critical
issues in his article, Tapping Immigrants’ Skills: New Directions for Canadign Based Economy
Immigrotion Policy in the Knowledge, Economy Cholces Vol 11, no. 1, February 2005 I8SN
0711-0677 www.irpp.org:

Because of changes in recruitment and hiring practices, qualified immigrants appear to be having
increasing difficulty gaining access to work in knowledge occupations (Reitz 2003b). As a result,
they end up working in less-skilled occupations than do comparably qualified native-born
Canadians. in 1996, 59 percent of native-born men with bachelors’ degrees were working in
knowledge occupations, compared with only 35 percent of recent immigrants {(arriving in the
previous five years) with bachelors' degrees. The corresponding figures for women ware 57 and
28 percent. Of men with postgraduate degrees, 79 percent of those who were born in Canada
were working in knowledge occupations, compared with only 59 percent of recent immigrants.
The corresponding figures for women were 78 and 49 percent. Between 1981 and 1994, as the
importanice of knowledge accupations has increased, the differences between the income levels

‘ PAGE ¢
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and representation in knowledge occupations of native-born Canadians and immigrants have
grown as well. Despite the increases in the skill levels of new immigrants, their representation
in knowledge occupations was lower in 1996 than it was in 1981 {Reitz 2003b, 485, 495).

This is not to say that the use of a point system is solely responsible for disparity in income
between immigrants and native born Canadians, but its application may certainly contribute
if the criteria for selection are not or cannot be sensitive to the labour market.

» The receipt of more applications than can be processed in any fiscal year is a recipe for disaster.
Consider a simple ilustration. A bathtub is constantly being filled with water —~ there is no tap and
therefore no restrictions on the volume of water entering the tub. However, the drain is of a fixed
size — the volume of water which can be discharged is less that volume entering the tub.

In the Canadian scenario, the 67 point pass rate attracts an unlimited number of applicants, which
simply means the tap constantly runs. The drain, being the annual immigration targets, limits the
amount of water that can escape. It is not surprising that Canada's bathtub is overflowing. Canada
now has an inventory of over 800,000 immigrant applicants, which is far in excess of the number
which can be processed in a reasonable period of time, These applicants will, in many situations,
have to remain in queue for years before they will become eligible to receive their permanent
resident visas. This problem is well recognized by Canadian immigration officials — a Simplified
Application Process has been implemented which simply requires an applicant to file a one page
application to reserve a place in line. The full application package will be requested at a future
date, when there is sufficient capacity in the system.

The upward adjustment of the 67 point threshold is franght with issues. First, it {s difficult to
assess what the impact will be on the immigration flow. In other words, what is the appropriate
point thresheld. Second, by selecting a particularly high peint threshold, the number of candidates
who may sticceed drops considerably; effectively the immigration system is perceived to be closed.
Tf this oceurs, it may take a considerable time to again attract a high number of qualified applicants
~ the closing of a selection system creates a perception that immigrants are unwanted. This was
Canada’s experience when if closed the skilled worker category in 1981,

Y, What Can Be Learned About Successes of the US
and Canadian immigration Systems

Despite harsh criticisms of US imumigration laws and policies, there is considerable merit in the overall
approach taken to economic immigration. The use an employer driven model offers clear benefits.

» By and large, US non immigrant visa holders tend to “hit the ground running.” They arrive in the
US with professional job occupations and commence working in their areas of study from the time
of entry. The prevailing wage requirement discourages the nnderutilization of a worker's education
and experience. The transition of temporary workers to permanent status in these circumstances
avoids issues which arise in the Canadian scenario - the Canadian assessment criteria uses a
“blunt instrument” of selection without predictability.
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» Within the Canadian system, there are 2 opportunities to select immigrants based on employer
preferences. In both of these situaticns, there has been considerable success in immigration
selection based on the employer selection or employer driven model:

® First, within the selection criteria, immigrants with job offers achieve additional points.
There is a connection between an employer and the applicant, which permits the applicant to
hit the ground running. Accordingly, there is an attempt by immigration officials to process
applicants with job offers quickly. In many cases, the applicants are already in Canada on
work permits.

» Second, applicants may be selected by Provinces under new powers provided to Provinces
under Provincial Nominee Agreements entered into with the federal government. Simply
described, Provinces authorized under such Agreements can approve requests from employers
for key foreign workers. Visa offices expedite processing of their Permanent Resident
applications; in many cases the processing times are officials by more than 50 percent.

Y1, Conclusion

It is respectfully submitied that an immigration policy which is premised on a point system will face
considerable challenges, particularly if this tool designed to select a high number of applicants. In
addition to the logistics of getting the correct mix of selection criteria, it is likely that considerable
resources will be required to undertake evaluation of individual applications. Open ended selection
criteria should not take the place of the fimdamental criterion for success: a bone fide job offer in
an ocoupation consistent with the applicant’s education, training and experience.

A concluding comment relates to the need fo implement an appropriate inventory control system.
The model may not be dissimilar to the strategy undertaken by major retailers such as Wal-Mart.
A “just in time” system would receive applications from candidates in a process which the completion
time and process are well established. In other words, the volume of applications is determined and
controlled by the number of applications and prescribed nuniber of visas which may be issued during
the relevant period. A system which meets immigrant expectations and enjoys the confidence of the
public is one which provides predictability and is well managed.

The obvious goal is to avoid trading one backlog for another ~ any selection system must be streamlined
to permit processing in a timely fashion.

H
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Schedule |

Six Selection Factors and Pass Mark — Pass rate 67

Sample BEvaluation: Software Worker, 33 years old, Degree, 4 years working experience,
Fluent in English, No Job offer or relatives in Canada

You have a Master’s Degree or Ph.D. and at least 17 years
of full-time or full-time equivalent study.

You have two or more university degrees at the bachelor’s level 22
and at least 15 years of full-time or full-time equivalent study.

You have a three-year diploma, trade certificate or apprenticeship 22
and at least 15 years of full-time or full-tine equivalent study.

You have a university degree of two years or more at the bachelor’s 20 20
level and at least 14 years of full-time or full-lime equivalent study.

You have a two-year diploma, trade certificate or apprenticeship 20
and at least 14 years of full-time or full-time equivalent study.

You have a one-year university degree at the bachelor's level and 13
at least 13 years of full-time or full-time equivalent study.

You have a one-year diploma, trade certificate or apprenticeship 15
and at least 13 years of full-time or full-time equivalent study.

You have a one-year diploma, trade certificate or apprenticeship 12
and at least 12 years of full-time or fnlltime equivalent study.

You completed high school. 5
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st Official Langnage

High proficiency (per ability)

4

Moderate proficiency {per ability)

2

Basic proficiency (per ability]

1 te maximum of 2

No proficiency 0
Possible maximum (all 4 abilities) 16
2nd Official Language

High proficiency (per ability) 2
Moderate proficiency (per ability) 2

Basic proficiency (per ability)

1 to maximum of 2

No proficiency

Possible maximum {all 4 abilities)

21 to 49 years at time of applic

ation

1 ysar 15
2 years 17
3 years 19
4 years 21

10

Less 2 points for each year over 49 or under 21

View the full age chart to determine your points.
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You have a permanent job offer that has received a positive
labour market opinion from Human Resources and Social
Development Canada (HRSDC).

10

You are applying from within Canada and have a temporary
work permit that was:

issued after receipt of a positive labour market opinion of
your job offer from HRSDC; or

10

you have a temporary work permit that was exempted from the
requirelment of obtaining a labour market opinion from HRSDC
on the basis of an intermational agreement (e.g., NAFTA), a
significant benefit to Canada (e.g., intra-company transfer)

or public policy on Canada’s academic or economic
competitiveness (e.g., post-graduate work).

Spouse’s or common-law partner’s education

10

Minimum one year full-time authorized work in Canada

Minimum two years full-time authorized post-secondary
study in Canada

Have received points under the Arranged Employment
in Canada factor

Family relationship in Canada

Reproduced from: Citizenship and Immigration Canada website:

https/fwww.cie.go.ca/english/skilled/qual-5 kimi
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Ms. LOFGREN. Mr. Kaplan.

TESTIMONY OF LANCE KAPLAN, PARTNER, FRAGOMEN,
DEL REY, BERNSEN, AND LOEWY

Mr. KAPLAN. Madam Chairwoman, Members of the distinguished
Subcommittee, thank you for the opportunity to testify today. I
won’t repeat what I have previously indicated in my written testi-
mony, nor will I repeat the factors which are inherent in most of
the countries’ points-based systems. But I will focus some of my re-
marks today in relation to Australia specifically.

The most important issue to note from a comparison of other
countries’ immigration systems is the realization that other coun-
tries who compete against us for global leadership and innovation
are more aggressively harmonizing their immigration policies with
their economic needs.

In this knowledge-based economy, the key to success of any ven-
ture is having the right talent in the right place at the right time.
The priorities that we have established within our immigration sys-
tem have caused doors to be closed to such talent, albeit sometimes
unintentionally.

The question to consider for us is whether a points-based system
will help us secure this much-needed talent within our vibrant
economy. The concept of assigning points to immigrants first arose
as a way for most countries to increase population by attracting in-
dustrious people into their workforce. In essence, a point-based im-
migration system allows the government to socially engineer its de-
mographic. It is well accepted that Australia is considered to have
a very effective points-based system and allocates points according
to the age, skill-level, English language, and whether the occupa-
tion is in demand. And of course, there are other factors which
have been mentioned here today.

But whether a points-based system is appropriate for the United
States requires careful consideration of the following issues:

First, it must be flexible and respond to market changes. And
would such a system work as well in our form of Government as
it does under a Parliamentary structure where the government of
the day establishes and implements policy in a more expedient
manner? We cannot be responsive to market changes if we have to
go through a legislative process each time we have to amend a list
of jobs or adjust a pass mark.

Second, even if Congress were to use its authority to delegate im-
migration policy to either the USCIS or the Department of Labor
or the Department of State, is the rulemaking process necessarily
more nimble or responsive to market demands? In 1990 Congress
authorized the Department of Labor to place a list of shortage occu-
pations on Schedule A. For the past 17 years, even though the
structure of our economy has gone through many changes, and we
have been through many business cycles, Schedule A has remained
static. By contrast, Australia reviews its lists every 6 months.

Third, what outcome do we as a Nation want to achieve with a
points-based system that is not accomplished in the current sys-
tem? A point-based system is one way to socially engineer a demo-
graphic when an influx of immigrants is needed to boost the coun-
try’s workforce. The United States, as my colleague mentioned ear-
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lier, is not in that situation. What we need are qualified people to
fill skill or labor gaps. And as such, a point-based system must be
sufficiently flexible to identify particular needs of U.S. Employees
and not just generalized credentials.

One way to achieve this flexibility is to provide greater point
value for prearranged employment or advanced education and ex-
perience. But it is unclear what results such a system would
produce that differs from the current American system of em-
ployee-sponsored preference categories. Therefore, it must be clear
as what we have achieved through this points-based system that
cannot be achieved by removing from our system the obstacles of
arbitrary quotas and processing delays. That is a really important
point.

It is also important to note that the points-based system is an
avenue to address one component of an entry program into the
country. But it cannot and should not be viewed in isolation or to
the exclusion of any other component of a well-contemplated,
broader immigration program.

The political administrator of economic structures of the U.S.
economy are different from those of other countries currently ad-
ministering a points test as part of the immigration programs. We
have the fundamentals of a good system that addresses the eco-
nomic needs of the United States. However, I believe that we need
to sharpen the economic focus and significantly improve the proce-
dural elements within our current existing program. And this will
improve our ability to not only compete for, but actually bring in
and absorb, skilled workers so that we can continue to reap the
benefits of immigration.

I also wanted to mention two important points. Most other coun-
tries, when they have a points-based system, use the points-based
system for permanent residents primarily. When we have this dis-
cussion it is important to note that we have a temporary need for
immigrants, we have a permanent need for immigrants, we have
a permanent need for immigrants that are going to come in under
the employment-based program and under a family-based program
in a points-based system. In whichever way we ultimately decide
to implement it, if we actually do, we would benefit greatly from
fixing our current system, which would form the basis of the
points-based system going forward, as well as potentially respond
to the issues which the Senator——

Ms. LOFGREN. We are going to ask you to wrap up so we can
hear from Mr. Rector.

Mr. KAPLAN. Sure.

—which the Senator referenced in relation to the illegal immigra-
tion provisions. And with that, I will conclude, and thank you for
the opportunity.

[The prepared statement of Mr. Kaplan follows:]
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PREPARED STATEMENT OF LANCE KAPLAN

TESTIMONY OF LANCE KAPLAN
Hearing before the United States House of Representatives
Committee on the Judiciary, Subcommittee on
Immigration, Citizenship, Refugees, Border Security and International Law
“Use of Point Systems for Selecting Immigrants™
May 1, 2007

Introduction

Madam Chairwoman, members of this distinguished subcommittee, thank you for the
opportunity to testify before you today. My name is Lance Kaplan and I am the Managing
Partner of the International Practice Group at Fragomen Del Rey Bernsen & Loewy LLP., which
is the world’s largest immigration law firm with twenty-nine offices in ten countries. My duties
include assisting a clientele of multinational businesses with the mobility of their highly skilled
employees across international boundaries. I practice both U.S. immigration and am a registered
Migration Agent in Australia with experience in the practice of Australian immigration law. My
legal career has focused entirely in the area of world-wide immigration since 1988. It is a
privilege to share with this subcommittee my professional experience with, and insight into,
measures that countries outside the United States are taking to recruit the world’s best talent,
including the implementation of a point-based selection system in some countries, and how such
a system could fit into the U.S. political and economic objectives.

Policy Considerations for Immigration of Highly-Skilled Professional

Since other distinguished panelists today are discussing in detail the history of the point-based
system and how they have been implemented in other countries, I will simply reiterate that
countries such as Australia, Canada, New Zealand and the United Kingdom use the point-based
system to favor persons with skill sets that are needed in these respective job markets. If there is
a lesson for us as Americans to learn from these countries, it is a realization that other countries
are more aggressively harmonizing their immigration policies with their economic needs by
focusing often and more heavily on economic considerations over other factors, including family
unification. Indeed, the twenty-first century economy provides unparalleled opportunities for
collaboration and innovation. In this knowledge-based economy, the key to success of any
venture is having the right talent in the right place at the right time.! Consequently, the
competition for talent continues to intensify.

According to a recent survey, almost half of all British business leaders plan to recruit MBA
graduates from China to compensate for a shortfall of skills — notably language skills — needed to
work in and trade with China.> Declining birthrates have caused some industrialized countries to
face an even more acute skills shortage than that which exists in the United States. At the same
time, developing countries are increasing efforts to entice their domestic talent to study and work
at home. The Chinese, for example, are determined to create a super-league of universities to

! The Gllobal Feconomy s Last Barvier: Cross-Border Mobility of Highly Educated Workers, The Executive Working
Group on Global Mobility Policics, Jan. 2002, at 17.

2 Peter Walker, The Challenge of China: How No Business School Can Ignore the New Giant. CNN.Com (Aug, 14,
2006).
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rival the best in the world, and also are offering special financial and professional incentives to
returning nationals.’> A key component of corporate strategic planning is to recruit, hire and
retain the best talent available, be it local or foreign. Whether a particular country’s political
policies foster or impede access to talent is becoming an increasingly important factor in
decisions about where to invest and where to conduct research and operations.”

Despite the clear need for talented foreign professionals, current U.S. policies often close our
doors to such individuals. Obstacles include months-long, and sometimes years-long, visa
processing delays, arbitrary quotas limiting the number of professionals who can come to work
each year, layers of “red-tape” that drain an employer’s resources, and a pervasive perception
abroad that the United States no longer welcomes foreign professionals and their families. TIn
fact, at no time in our nation’s history has the access to talent been as limited as it is today.

Most illustrative of this fact is that the fiscal year 2008 quota for H-1B visas (used to hire, among
others, foreign graduates from U.S. universities) received twice the number of applications on
the very first day of filing than spaces available.” Even the quota for persons with advanced
degrees is close to being exhausted. U.S. employers and employees are anxiously awaiting the
results of a lottery where half the applicants who followed all the rules and whose applications
were filed the first day will have their dreams and career plans shattered. Because the lottery is
completely random, there is no way for an employer to choose which of its H-1B applicants
wins. Talented foreign professionals are postponing graduation, returning to graduate school and
looking for work abroad in the hope of riding out this H-1B disappointment. Employers are
considering how they will move projects abroad or postpone client contracts until October 2009
when they will have another shot at hiring H-1B workers. Our foreign competitors have
followed this drama as well and are taking advantage of this opportunity to hire talented
professionals disillusioned with our system.

In addition, there are significant backlogs in our permanent or “green card” system. We recently
experienced backlogs where even some professionals deemed to have “extraordinary ability” or
“exceptional ability” had to wait several years for a visa to become available— and these are the
Ph.D. scientists at the cutting-edge of research. Other desperately needed professionals face an
even longer backlog. These backlogs are due to politically imposed numerical limits established
at a time when our economy was smaller and even less dependent on technology, research and
science than it is today. Even where a visa is available, there are months-long delays in
processing an application and obtaining a visa interview, which result in significant losses to our
businesses and research facilities. Security checks that take years to complete further frustrate
employers and employees alike.

Our self-imposed limitations put America at a grave disadvantage. As a nation, we are educating
some of the brightest scholars and researchers from around the world, only to send them to our
competitors because there are no visas available.® Many companies have moved meetings,
training and projects, and even in some instances lucrative contracts, abroad to avoid visa

* Oded Shenkar, Dawn of the Chinese Century. (Wharton School Publishing, 2005).

* The Global Fconomy's Last Barrier. at 11-13.

* USCIS Update, USCIS Updates Count of FY 2008 TI-1B Cap Filings (Apr. 10, 2007).

¢ See, e.g., Visa Policies Rob U.S. of a Valuable Labor Source. Dallas Morning News (Aug. 7. 2006).
2
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problems and barriers. The current situation also sends the world a dangerous message that
foreign talent is no longer welcome here. In sum, our current immigration system is a
tremendous impediment to our ability to compete worldwide. ’

The reality for American employers is that our education system does not produce a sufficient
number of professionals that are able to compete in today’s economy. As evidence of our
changing economy, job opportunities that require a degree are rising at twice the rate as those
requiring only on-the-job training® Some estimate that by 2010, ninety percent of all science
and engineering Ph.D.s will come out of Asia.” According to the National Science Foundation,
in 2000, foreign-born scientists accounted for over fifty percent of U.S. engineers with a Ph.D.,
and forty-five percent of our life scientists, physical scientists and math and computer scientists
holding doctoral degrees.'® These percentages are only increasing over time as our children
pursue other degrees. We already have policies that encourage U.S. youth to pursue these
careers, which include the education and training fees we pay with each H-1B visa petition, and
we must continue to do more. At the same time, we must recognize the global nature of the
economy and market for highly-educated professionals. Experts have warned that with fewer
foreign science and engineering workers, fewer U.S. citizens with science degrees, and increased
competition from abroad, "the U.S. [science and engineering] work force growth will slow
considerably, potentially affecting the relative technological position of the U.S. economy."'!

The answer to this anticipated skilled labor shortage lies in both our education system as well as
in our immigration system. U.S. employers invest billions of dollars each year in education
initiatives and they strongly support competitiveness legislation pending before this Congress.
However, if we cannot expect to produce a sufficient number of science and technology
professionals domestically, then we must remove the obstacles to our ability to recruit and retain
international talent. One such obstacle is that our immigration laws have not been significantly
updated for almost twenty years. Legislation passed since 1990 has been, at best, reactionary
measures that address only narrow and short-term needs. At worst, our lengthy legislative
process causes whatever policy we create to be a step behind the marketplace’s reality.
Fortunately thus far, despite the obstacles to recruiting or retaining the necessary talent for
American employers, there remains one advantage that the United States still has over virtually
all other countries: we are one of the greatest democracies on the face of the earth and people
want to live here. Aside from purely economic considerations, many executives and managers
want to stay here for the quality of life and the freedoms upon which this country is based. In
addition to some of the finest research and educational institutions in the world, we also have the
most robust laws to protect entrepreneurs and businesses. However, even the appeal of living

7 See, e.g.. Jeffrey Natchtigal, dccess Denied, Are Tightening Securitv Measures Harming Science at Cal, Berkeley
Science Review. Vol. 4, No. 1, at 19-23 (Spring 2004).

® Frances Cairncross, The Idea of A University, Global Agenda, at 226-27 (2006).

*Mervis, Jellrey, Perceptions and Realities of the Workplace, Science, Vol. 304, Tssuc 5675, 1285-85 (May 28,
2004).

19 Science and Fingineering Indicators-2004, The National Science Board, National Science Foundation, at 0-13, O-
5 (2004).

Y Science Board Warns of Uncertain Iuture for US Science and Ingineering Leadership, Physics Today, (Jul.
2004).
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and working in a place of such opportunity cannot indefinitely compensate for the shortcomings
of our immigration system. If our immigration policies and practices continue to deter the
recruitment or retention of the best the world can offer, the top talent will go elsewhere and we
will find ourselves watching other countries prosper at our expense.

Reasons Why Some Countries Have a Point-Based System

Those who prefer the point-based system say that it provides more clarity, consistency and
transparency to an immigration system, and removes subjectivity from the selection process.
Moreover, such a system allows policy makers to implement policies that promote the values
that country embraces, whether the value is placed on importing skills that are in demand,
increasing the highly-educated population, or giving preference to other considerations such as
age, language proficiency, family unity or humanitarian need.

The concept of assigning points to intending immigrants first arose as a way for some countries
to attract industrious and productive people into their workforce. These were countries whose
job markets required an influx of labor, but who also wanted to be sure that those coming into
their workforce had the attributes to become successful, and whose presence would likely result
in a net benefit to the economy. In essence, a point-based immigration system allows the
government to socially engineer its demography.

The world’s other major migrant accepting countries--Australia, Canada, New Zealand and the
United Kingdom--have, or are in the process of adopting, a point-based selection process for
certain elements of their immigration program. Canada was the first to adopt such a system in
1967 after recognizing that a universal, non-discriminatory immigration policy (which it adopted
in 1962) posed a problem in the skill level of new arrivals. The system awards points for
education, language ability, employment experience, age, arranged employment and
adaptability.'?

From my experience, Australia is generally considered to have the most effective points test
system. Indeed both New Zealand and the United Kingdom have modeled their own points tests
on the Australian system. I shall therefore specifically address the key elements of the
Australian system.

The Australian points test has been in place for more than twenty years, but in the last ten to
twelve years there has been a distinct emphasis placed on using the points test as one of the
primary mechanisms to sharpen the economic focus of the annual immigration intake. Indeed,
about seventy percent of the immigration program is devoted to skilled categories, while the
remaining thirty percent is devoted to close family reunion categories.” Of this seventy percent
allocation to skilled migration, more than half are subject to a points test."*

12 Queen’s University, Impacts of the Point System and Immigration Policy Levers on Skill Characteristics of
Canadian Immigrants. Queen’s Economics Dept. Working Paper No. 1115 (Mar. 2006).

'3 Australian Government, Department of Tmmigration and Citizenship, Key Facts in Immigration.
hitp:/Avww immi.gov.auw/media/fact-sheets/12key . him

' Australian Government, Department of Immigration and Citizenship, Overview of Skilled Migration to Australia.
hitp:/Avww.immi.gov.auw/media/lact-sheets/24overview_skilled. him#a2
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The test allocates points accordingly to the person’s age, skill level (which is a combination of
formal education and employment experience), English language skills and whether the
occupation is in demand. There are other “bonus” point elements in the test which recognize
factors such as relatives in Australia, funds available for transfer and spouse skills. These are all
considered measurable elements designed to ease a person’s migration experience and ensure the
program is attracting those most likely to succeed in their new country.

The Australian Government has tried to address one of the main criticisms of a points based
selection system - that it is not responsive to changes in the needs of the employment market —
by introducing the Migration Occupations in Demand List. This list is reviewed every six months
and regularly updated when necessary by the Department of Employment.

So, in summary, the Australian system deliberately targets young, English speaking, highly
skilled people in particular occupations considered in demand as part of a program with a strong
economic focus. They have coupled this with a robust public education study to show the public
the economic benefits of the immigration program, thereby building a better level of broad
public support. This was initially achieved through the Bureau of Immigration Research, a
Govermnment funded but independent academic research house that researched the various
benefits (or otherwise) of a structured immigration program. This research led to a far more
informed immigration debate in Australia than had previously occurred.

However, it is fair to say that while these stated ideals are generally admirable, there is no doubt
that a point-based system, including one as sophisticated as Australia’s or Canada’s, can be
arbitrary and unforgivingly tough in clearly targeting particular outcomes. What is not measured
is who does not succeed at the points test but who would otherwise make an excellent and
valuable migrant. It is for this reason that if we contemplate the introduction of a point-based
selection system, it must be anchored in broad and comprehensive review of our immigration
programs.

Issues to Consider When Implementing a Point-Based System in the United States

While we certainly must be aware of what other countries are doing to attract workers who
possess skills that match the needs of their economies, we must consider the particular nature of
the U.S. economy and its political system vis-a-vis those of the countries utilizing a point-based
systems when deciding sow to stay competitive through immigration reform. I testified before
the Senate Immigration Subcommittee last year that, historically, the world has looked to us for
leadership and have emulated our policies. My point then was, and still is, that while other
countries are looking for ways to attract highly skilled workers, current U.S. immigration laws
and procedures actually hinder our ability to do the same. What we need to do is to reform our
visa system so that we have better access to needed talent. How we reform our system largely
depends on what works best for our country given our economy and political system, and we
should look at the best of all components of other countries systems, and extract those elements
which best suit our country’s needs and systems.

Whether we adopt a point-based system requires careful consideration and meticulous planning.
At a minimum, we must address the following threshold issues:

First and foremost, we live in a dynamic and global economy. The needs of our job market
change continually while Congress has historically only revamped our immigration laws every

5
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fifteen to twenty years, with minor adjustments in the intervening years. If we were to have a
point-based system that gives preference to one set of skills over another, then that system must
be flexible, and the bureaucracy and politics must not get in the way of that flexibility.

A characteristic of the Westminster, or Parliamentary political structures in Australia, Canada,
New Zealand and the United Kingdom is that there is far less separation of executive power than
exists in the U.S. democratic system. As a result the government of the day establishes and
implements policy, including immigration policy, in a far more expedient manner. That is not to
say their systems do not contain the same checks and balances but the time taken to implement
changes is significantly less. This is a practical issue which makes a significant difference in
accomplishing much needed change. For example, in the Australian system, the power to
establish the precise criteria for the points test rests with the Minister for Inmigration, with some
oversight by the Cabinet. The Migration Act determines that there should be a points test within
the migration program and changes to the Act require approval of both houses of Parliament.
However, the Act delegates authority to determine key elements of the points test, such as the
“pass-mark” and the Occupations in Demand to the Minister, who implements it through
Government Regulation or Gazette Notice. The opposition does not generally have the
opportunity to directly influence policy unless the change requires a parliamentary vote.

A points test requires the ability to quickly change elements of the test to address changes in the
labor market or shifting government priorities. The more direct executive powers of the
Westminster system allows for this flexibility but equally removes the power of oversight and
review by Congress we enjoy in the United States. The only way a point-based system could
operate effectively in the United States is if upon enactment a practical procedure were included
to allow for the necessary adjustments to take place at a meaningful level.

Given that in the United States the lawmakers and law enforcers are in two different branches of
the government, and Congress has plenary authority to make immigration policy, how much
authority is Congress willing to cede to the Executive Branch? Recently Congress has taken
exception when the Executive Branch raised immigration issues as part of trade negotiations. If
Congress were to retain its plenary authority in this area, then how expedient would it be to have
to go through the legislative process every time the needs of the market changes and we need to
adjust point allocation?

While T believe there are a number of benefits in a points test selection system, it would be
necessary to define what decision making power would be ceded to which agencies, whether
there would be role for an independent advisory group (as some have recommended) and what
oversight role Congress would retain. Otherwise, a point-based system could become unwieldy.

Second, even if Congress were to enable this element of policy making in this limited area to the
appropriate Executive branch office or agency, is the rulemaking process necessarily more
nimble or responsive to market demands? It is not clear that the Department of Labor currently
has the infrastructure in place to readily determine market shortages to the same extent that
agencies in other countries do. One example is the creation of the “Schedule A” for shortage
occupations.® In 1990, Congress conferred authority on the Department of Labor to designate
certain occupations as exempt from the normal labor market tests due to the great demand for
workers. For the past seventeen years, even though the structure of our economy has gone

1320 CFR 656.10,
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through many changes and we have been through several business cycles, Schedule A has
remained static and includes only physical therapists, nurses and certain persons of exceptional
ability in the sciences and arts. Efforts to amend Schedule A to account for demand during the
“dot.com” boom were fraught with controversy. Determining shortages in an economy as large,
diverse and dynamic as the United States is not easy. However, if we are to move to a system
where a government bureaucracy would assign point values to each occupation, we need to be
able to revisit these point values more frequently than once every seventeen years.

Third, what outcome do we as a nation wish to achieve with a point-based system that is not
accomplished with the current system? As I mentioned earlier, a point-based system is one way
to socially engineer a demographic when an influx of immigrants are needed to boost the
country’s workforce. The United States is not in that situation. What we need are qualified
people to fill skill or labor gaps, throughout all sectors of the economy. As such, a point-based
system must be sufficiently sophisticated to identify particular traits, and not just generalized
credentials. Our current immigration already has mechanisms in place which are meant to
address this. For example, foreign nationals deemed to possess “extraordinary ability” or whose
presence is deemed to be in our “national interest” may petition for an immigrant visa without
the sponsorship of an employer. This is reserved for the very few in this world whose presence
is presumed to be beneficial, regardless of actual demands. For the rest of the employment-
based immigrant population, the United States admits them based upon the most reliable
indicator of true market needs — requests from employers who are willing to devote the extra
time and resources required to hire a foreign national. A point-based system might be
appropriate for certain segments of the job market, as addressed in Senator Chuck Hagel's
“Immigrant Accountability Act of 2007,” which he just introduced last Thursday. However, we
do not yet have a model for a point-based system that would apply throughout all sectors of our
economy. The point being that to just implement a point-based system in and of itself is not the
sole solution here. We must adapt current programs to be more facilitative and efficient. All
that effort, if correctly implemented, will not be lost if Congress then determines that a point-
based system is warranted, because the same issues which need to be fixed will be required to be
put in place if a viable points system is to be established. Therefore no effort will be wasted in
fixing elements of the current system as they will serve any type of new points system to be
introduced. Both can be worked on simultaneously if Congress is serious about immigration
reform.

Fourth, to the extent that any subjectivity remains in a point-based system that the United States
implements, it begs the question whether employers, who know exactly what qualities they want
in an employee, or bureaucrats would be in the best position to determine who has the best
attributes to serve America’s economic interest. For example, in some point-based system
bureaucrats award extra points for characteristics such as “adaptability” or “ability to learn” as
determined during an interview. The American system of employer-sponsorship has been
enormously successful over the years in attracting and identifying individuals with the skills
needed to thrive in our society. Employment-sponsorship also provides a path toward
assimilation and integration at no cost to the public.

It is important to note that having a point system does not necessarily mean a complete
abandonment of employer sponsorship. As stated above, of all the skilled immigrants to
Australia, more than half received status by passing a points test. The remainder gained entry
through employer sponsorship. Furthermore, two years ago, Australia announced a new point-
based system that would increase the visa numbers for skilled professionals and for those who

7
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have corporate sponsorship. The United Kingdom’s system also has an employer sponsorship
and labor market test component. What we in the United States must decide is whether we want
to transition completely to a point-based system where all immigrants must pass a points test, or
should we retain some of the existing programs. If we want to retain some of the programs, then
we must determine what a point-based system would add to our current statutory scheme.

Finally, we in the United States hold certain values to be paramount, such as family and other
moral values. A point-based system, if skewed a certain way, could become an acceptable way
to discriminate against the old or less educated, and policy makers must decide to what degree
we want to consider value other than economic.

A More Immediate Solution to a Crisis

As mentioned above, the ability of the United States to recruit and retain talent is hindered by our
politically imposed quotas and processing inefficiencies. This is not to say whether the United
States should or should not move to a point-based system eventually. However, the longstanding
point-based programs, such as the ones in Canada and Australia, have taken over twenty years to
develop and refine. The United Kingdom also has been working on its current program for
several years. As such, any drastic change in policy in this country also merits careful
consideration and development.

In the meantime, I respectfully suggest that immediate relief is needed and available in the form
of Title V of Congressmen Gutierrez and Flake’s bill, the Security through Regularized
Immigration and a Vibrant Economy Act, or STRIVE Act of 2007 (H.R. 1645), which would
create a system that is much more market-based than the current scheme and remove the
processing hurdles. Likewise, the Securing Knowledge, Innovation, and Leadership (SKIL) Act,
which Congressman John Shadegg introduced in the House and Senator John Cornyn introduced
in the Senate, would do the same.

Conclusion: The Necessary Components to a Point-Based System

The point system’s merits in the United States require further study. At this time, [ hope all will
agree that the last thing we want is a system which adds to and does not reduce the level of
bureaucracy in our system. We further should agree that any point-based system must be nimble
and responsive to market demands. I respectfully submit that, at a minimum, the following
components are necessary for a point-based system to work in the United States:

1. The system must be designed to take into account occupational needs based on actual
labor shortages in all sectors — this could include a range of occupations ranging from
tradespersons to PhD candidates in specific areas of science technology or
mathematics.

2. Where subjectivity is inserted in any part of the process, the needs of the market as
communicated by employers, not arbitrary or capricious preferences of bureaucrats,
should dictate the exercise of discretion.

5

The system must have a way of responding quickly to changing economic trends, and
should not depend entirely on governmental agencies to make arbitrary
determinations as to point allocation. Having to go through legislative or agency

8
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rulemaking processes each time the market shifts would cause undue delay and be
detrimental to innovation.

I firmly believe we need to sharpen the economic focus of our immigration program to improve
our ability to compete for skilled workers and continue to reap the benefits of immigration, but I
believe a point-based system would require a major shift in the way immigration policy is
determined and administered in this country. A broadening of the economic categories within
our existing system, combined with targeted review of existing programs, may achieve
everything we hope for from a points system but retain the checks and balances we currently
enjoy. In other words, the key to a successful point-based system is flexibility and nimbleness
in reacting to market changes without political or bureaucratic hindrance. As we contemplate the
merits of the points system, we must first redefine policy to be more facilitative even using the
categories we have, and as we effectuate this policy change, we may then find that with those
changes a points system may then be more likely to succeed.

Thank you, Madam Chair and members of this subcommittee. I look forward to answering your
questions.
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Ms. LOFGREN. Mr. Rector.

TESTIMONY OF ROBERT RECTOR, SENIOR RESEARCH
FELLOW, THE HERITAGE FOUNDATION

Mr. RECTOR. Thank you very much for the opportunity to be here
today. I am going to talk to you today about research I have done
over the last 6 months concerning the fiscal costs of low-skill immi-
grants into the United States. By low-skill immigrants I mean indi-
viduals that do not have a high school degree.

Over the last 20 years or so, the United States has imported
about 11 million people without a high school degree through both
the legal and illegal immigration channels. If we look at illegal im-
migrants, 50 or 60 percent of them do not have a high school de-
gree. Even if we look at legal immigrants, about 25 percent do not
have a high school degree. Overall, about a third of all adult immi-
grants do not have a high school degree. You could compare that
to around 9 percent for the native-born population.

Most people think that historically we have always had this pat-
tern of bringing in individuals that are much lower skilled than the
nonimmigrant population, but that is not true. Historically, in fact,
immigrants were slightly more skilled than the native-born popu-
lation. And what we have done in the last 20 years is an anomaly.
Altogether there are about 4-1/2 half million immigrant households
headed by high school dropouts. They are about 5 percent of our
U.S. population.

Now, those households, looking at Census Bureau data and data
from the Bureau of Labor Statistics and other Government sources,
in fact receive about $30,000 a year in Government benefits. That
includes Social Security, Medicare, 60 different means-tested wel-
fare programs, public education costs, as well as costs like fire de-
partments, police and highways, things that have to expand as you
add additional people into the population.

Those same households on average pay about $10,500 in taxes.
And my study examines over 30 different types of taxes. These
households pay very little in income tax, but they pay a significant
amount of Social Security tax, very large amounts of consumption
tax, sales tax, property tax, pay a substantial amount of State lot-
tery costs and things like that. But, overall, there you have a gap
for each of those households of about 19- to $20,000 a year of bene-
fits that they receive that they do not pay for; that someone else
has to pay for. As some people have said, that is equivalent to pur-
chasing them a convertible automobile each and every year.

If this type of individual comes into the United States or brings
a family with him and remains for the course of his life, the net
cost to the U.S. taxpayer, benefits minus taxes paid in, is about
$1.2 million over his lifetime. If you take all of these low-skilled
immigrant households in any given year, the net cost to the tax-
payer is around $90 billion.

I also find very significantly that there is virtually no difference
in the fiscal cost of high school dropout native-born households
when compared to high school dropout immigrant households. They
both cost a bundle. If you were to ask the average citizen, hey, we
had 10 million native-born high school dropouts that came from
Kentucky, Tennessee, Florida, everyone would realize, hey, that
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doesn’t sound like a very good idea. But somehow in this debate,
if the high school dropout is coming from Mexico or Guatemala,
well, that is very different. In reality it is not very different. Both
of those types of individuals are very costly to the taxpayer.

Moreover, you will see in my written research that these house-
holds are a net burden on the taxpayer at every stage of their life
cycle. From the moment they enter the country until the point that
they die, these households on average cost significantly more in
terms of benefits received than they pay in in taxes. And on aver-
age it is about $3 of benefits for every dollar of taxes paid in.

The irony that we are looking at here is that the United States
has a very generous system of support for disadvantaged Ameri-
cans. It gives it to working disadvantaged Americans and those
that don’t work. We transfer about $1-1/2 trillion out of the upper
middle class in taxes to provide benefits for those who have less ad-
vantages.

The problem is that that system is justified, and that is also a
system that we can afford. However, if you try to apply that same
standard of generosity to a very large inflow of very poorly edu-
cated immigrants from abroad, this imposes enormous fiscal costs
that the Nation really cannot afford. I would say that my estimates
show that these low-skill immigrant households over the next 10
years alone will cost the taxpayers nearly a trillion dollars.

I believe that as a national policy what we have inadvertently
done is that we actually have an immigration system, through both
legal and illegal immigration, that is forming a sort of welfare out-
reach where we are bringing welfare recipients in from abroad at
huge costs to the taxpayer.

Since there are probably a billion people that would like to come
and live in the United States, I think as a general rule we should
set our immigration policy so that those who come in will be a net
gain to the U.S. taxpayer, not a net loss. Thank you.

[The prepared statement of Mr. Rector follows:]
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My name is Robert Rector. 1 am Senior Research Fellow for Welfare and Family
Issues at The Heritage Foundation. The views I express in this testimony are my own,
and should not be construed as representing any official position of The Heritage
Foundation.

Summary

This testimony provides a fiscal analysis of households headed by immigrants
without a high school diploma. The testimony refers to these households as “low-skill
immigrant households.” In FY 2004 there were around 4.5 million low-skill immigrant
households in the U.S. containing 15.9 million persons. About 60 percent of these low-
skill immigrant households were headed by legal immigrants and 40 percent by illegal
immigrants. The analysis presented here measures the total benefits and services received
by these “low- skill immigrant households” compared to the total taxes paid. The
difference between benefits received and taxes paid represents the total resources
transferred by government on behalf of this group from the rest of society.

In FY 2004, low-skill immigrant households received $30, 160 per household in
immediate benefits and services (direct benefits, means-tested benefits, education, and
population-based services). In general, low-skill immigrant households received about
$10,000 more in government benefits than did the average U.S. household, largely
because of the higher level of means-tested welfare benefits received by low-skill
immigrant households.

In contrast, low-skill immigrant households pay less in taxes than do other
households. On average, low-skill immigrant households paid only $10,573 in taxes in
FY 2004, thus low-skill immigrant households received nearly three dollars in immediate
benefits and services for each dollar in taxes paid.

A household’s net fiscal deficit equals the cost of benefits and services received
minus taxes paid. When the costs of direct and means-tested benefits, education, and
population-based services are counted, the average low-skill household had a fiscal
deficit of $19,588 (expenditures of $30,160 minus $10,573 in taxes).

Low-skill immigrant households impose substantial long-term costs on the U.S.
taxpayer. Assuming an average adult life span of 60 years for each head of household, the
average lifetime costs to the taxpayer will be nearly $1.2 million for each low-skill
household for immediate benefits received minus all taxes paid.

As noted, in 2004, there were 4.5 million low skill immigrant households. With
an average net fiscal deficit of $19,588 per household, the total annual fiscal deficit for
all of these households together equaled $89.1 billion (the deficit of $19,588 per
household times 4.54 million low-skill immigrant households). Over the next ten years,
the net cost (benefits minus taxes) to the taxpayer of low-skill immigrant households will
approach $1 trillion.
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Current 1mm1grants (both legal and illegal) have very low education levels
relative to the nonsimmigrant-U.S. poputation, -At:least 50 percent and perhaps 60
percent of illegal immigrant adults lack ahigh school degree.! . Among legal immigfants
the situation is better. but a quarter still lack a high school diploma:Overall, a third of -
immigrant households are headed by individuals without a high school degree. By
contrast, only nine percent of non-immigrant adults lack a high school degree.- The
current immigrant population; thus, contains a dlsproportlonate share of poorly educated:
individuals.- Theseindividuals will tend to have:low: wages, pay little in taxes-and receive
above average levels of govemment benefits.and services.

Recent Waves of immigrants are d1sproport10nately low skilled because of two
factors. For yeats, the LS. has had a permissive policy concerning illegal inimigration:
the 2000 mile border with Mexico has remained porous and the law prohibiting the hiring
of illegal immigrants has not been enforced: This encourages a disproportionate inflow
‘of low-skill immigrants because few college educated workers are likely to be willing to
undertake the risks and hardships associatéd with crossing the southwest U.S: deserts
illegally. “Second, the legal-immigration system-gives priority to “family reunification”
and kinship ties rather than skills; this focus also si Omf icantly. contributes to the inflow of
low-skill immigrants into the U:S.

The U.S. currently operates a very generous system of government benefits and
services that heavily subsidizes disadvantaged native-born Americans. These individuals
receive a very expensive array of government welfare benefits and other services
throughout their life-times and pay little in taxes. While this fiscal redistribution system
is justified for low-skill native-born Americans, it will be fiscally ruinous to apply itto a
massive influx of poorly educated immigrants from the third world.

Types of Government Expenditure

To ascertain the distribution of government benefits and services, my analysis
begins by dividing government expenditures into four categories: direct benefits; means-
tested benefits; educational services; and population-based services.

Direct Benefits

Direct benefit programs involve either cash transfers or the purchase of specific
services for an individual. Unlike means-tested programs (described below), direct
benefit programs are not limited to low-income persons. By far, the largest direct benefit
programs are Social Security and Medicare. Other substantial direct benefit programs are
Unemployment Insurance and Workmen’s Compensation.

! Jeffrey S. Passel, The Size and Characteristics of the Unauthorized Migrant Population in the U.S.:
Estimates Based on the March 2005 Current Population Survey, Pew Hispanic Center, March 7, 2006. Sce
also Jeffrey S. Passel, Unauthorized Migrants: Numbers and Characteristics. Pew Hispanic Center, June
14, 2005. Steven S, Camarola, The [ligh Cost of Cheap Labor: The Impact of Hlegal Immigration on the
Federal Budget, Center for Immigration Studics, August, 2004,
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Direct benefit programs involve a fairly transparent transfer of economic
resources. The benefits are parceled out discretely to individuals in the population; both
the recipient and the cost of the benefit are relatively easy to determine. In the case of
Social Security, the cost of the benefit would equal the value of the Social Security check
plus the administrative costs involved in delivering the benefit.

Calculating the cost of Medicare services is more complex. Ordinarily,
government does not seek to compute the particular medical services received by an
individual. Instead, government counts the cost of Medicare for an individual as equal to
the average per capita cost of Medicare services. (This number equals the total cost of
Medicare services divided by the total number of recipients.)* Overall, government spent
$840 billion on direct benefits in FY 2004.

Means-Tested Benefits

Means-tested programs are typically termed welfare programs. Unlike direct
benefits, means-tested programs are available only to households below specific income
thresholds. Means-tested welfare programs provide cash, food, housing, medical care,
and social services to poor and low-income persons.

The federal government operates over 60 means-tested aid programs.® The largest
of these are Medicaid; the Earned Income Tax Credit (EITC); food stamps; Supplemental
Security Income (SSI); Section 8 housing; public housing; Temporary Assistance to
Needy Families (TANF); the school lunch and breakfast programs; the WIC (Women,
Infants, and Children) nutrition program; and the Social Services Block Grant (SSBG).
Many means-tested programs, such as SSI and the EITC, provide cash to recipients.
Others, such as public housing or SSBG, pay for services that are provided to recipients.
Overall, the U.S. spent $564 billion on means-tested aid in Y 2004.*

Public Education

Government provides primary, secondary, post-secondary, and vocational
education to individuals. In most cases, the government pays directly for the cost of
educational services provided. Education is the single largest component of state and
local government spending, absorbing roughly a third of all state and local expenditures.

“For example, the Census Bureau assigns Medicare costs in this manner in the Current Population Survey.
3OE)llgrcssic)nal Rescarch Service, Cash and Noncash Benefits for Persons with Limited Income: Eligihility
Rules, Recipient and Expenditure Data, IFY2002-I'Y 2004, March 27, 2006. The value of Medicaid
benefits is usually counted in a manner similar to Medicare benefits. Government does not attempt to
itemize the specific medical services given to an individual; instead. it computes an average per capita cost
of services to individuals in different beneficiary categories such as children, elderly persons, and disabled
adults. (The average per capita cost for a particular group is detcrmined by dividing the total expenditures
on the group by the total number of beneficiaries in the group.)

"This spending figure excludes means-(ested veterans programs and most means-iested cducation
programs.

(5]
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The average per pupil cost of public primary and secondary education is now around
$9,600 per year. Overall, federal, state, and local governments spent $590 billion on
education in FY 2004.

Population-Based Services

Whereas direct benefits, means-tested benefits, and education services provide
discrete benefits and services to particular individuals, population-based programs
generally provide services to a whole group or community. Population-based
expenditures include police and fire protection, courts, parks, sanitation, and food safety
and health inspections. Another important population-based expenditure is transportation,
especially roads and highways.

A key feature of population-based expenditures is that such programs generally
need to expand as the population of a community expands. (This quality separates them
from pure public goods, described below.) For example, as the population of a
community increases, the number of police and firemen will generally need to expand in
proportion.

In its study of the fiscal costs of immigration, The New Americans, the National
Academy of Sciences argued that if a service remains fixed while the population
increases, a program will become “congested”, and the quality of the service for users
will deteriorate. Thus, the National Academy of Sciences uses the term “congestible
goods” to describe population-based services.” Highways are an obvious example of this
point. In general, the cost of population-based services can be allocated according to an
individual’s estimated utilization of the service or at a flat per capita cost across the
relevant population. Government spent $662 billion on population-based services in FY
2004,

Exclusion of Public Goods and Interest on Government Debt from Calculations

The four expenditure categories described above can be termed “immediate
benefits and services”. There are two additional spending categories, which have less
relevance to immigrants. They are:

e TInterest and other financial obligations resulting from prior government
activity, including interest payments on government debt and other expenditures
relating to the cost of government services provided in earlier years; and

e Pure public goods, which include national defense, international affairs and
scientific research, and some environmental expenditures.

Unlike the first four spending categories, expenditures on public goods, debt and
other financial obligations are fixed and are largely independent of the level or type of

“National Rescarch Council, 7he New Americans: Feonomic, Demographic, and Fiscal Effects of
Immigration, National Academy Press, Washington, D.C.. 1997, p. 303
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immigration flow into the U.S. The entry of legal or illegal immigrants into the U.S. will
not cause expenditures in these two categories of expenditure to increase, therefore these
two categories of expenditure are not included in the fiscal burden calculation for low-
skill immigrants presented in this testimony.

Summary: Total Expenditures

As Table | shows; overall government spending in FY 2004 came t0 $3.75
billion. Direct benefits had an average cost of $7,326 per household across the whole
population; while'means-tested benefits had an average cost of $4,920 per household.:
Education benefits and population-based services cost $5;143 and $5,765; respectively.
Tnterest payments on government debt and other costs relating to past government .
activities cost $3,495 per household: Pure public good expenditures comprised 18.5
percent of all government spending and had an average cost of $6,056 per household.
Excluding spending on public goods, interest on the débtand related financial i
obligations, total spending came $23,154 per household across the entire populatiori,

Table™1

Summary-of Total:Federal, State and: Local Expenditures FY2004
; Federal ‘Stateand Local’ -~ Total 1. -Percentage of - Average
Expenditures - Expenditures. - Expenditures Total - Expenditure
“u(inemillions) (in'millions “in millionsy. . Expenditures - ‘Per. Household
AR : : : ~Whole Population:
(in.dollars) y
Direct Benefits : : 783350 57,607 . 840,957 22:4%: .. ¢ $7.326
Means-tested Bengfits 406,512 * 158,240 564,752 15.0% : $4,920
Educational Benefits 59,621 - 530,801~ 590,422 15.7%: . $5.143
Population-Based : TEE e 3 R :
|Services : - 180,122 - 481,696 661,818 S A7.6%: $5,765
Interest and Related : R - : e :
Costs™ . i 182,000 - 219,260 401,260 : 10.7%. - - 5 $3,495
Pure Public-Goods -~ : - . . N . 8 X
Expenditures. - 894,153 1,050 695,203 18.5% Sl $6,056
Total Expenditures . 2,305.758 1,448,654 3,754,412 100.0% ©'$32,708
Total Expenditures Less °
Public Goods, Interest, g . : . BN N : .
and Related Costs 1,429,605 4,228,344 2,657,948 :$23,154

;,Excludes interest co'sté resulting from public-goods expenditures in prior years
Estimation Methodology

The methodology used in this testimony is fully explained in my recent
publication, The Fiscal Cost of Low Skill Households to the U.S. Taxpayer.® The analysis

© Robert Reclor, Christine Kim, Shanca Watkins, 7he Fiscal Cost of Low- Skill Households to the U.S.
Taxpaver, Heritage Special Report. Sr-12, The Heritage Foundation. Washington, D.C. April 4, 2007.
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is based on three core methodological principles: comprehensiveness; fiscal accuracy;
and transparency.

o Comprehensiveness — The analysis seeks to cover all government
expenditures and all taxes and similar revenue sources for federal, state
and local governments. Comprehensiveness helps to ensure balance in the
analysis; if a study covers only a limited number of government spending
programs or a portion of taxes, the omissions may bias the conclusions.

e Fiscal accuracy — A cardinal principle of the estimation procedure
employed for each expenditure program or category in the analysis is that,
if the procedure is replicated for the whole U.S. population, the resulting
estimated expenditure will equal actual expenditures on the program
according to official budgetary documents. The same principle is applied
to each tax and revenue category. Altogether, the estimating procedures
used in this paper, if applied to the entire U.S. population, will yield
figures for total government spending and revenues that match the real life
totals presented in budgetary sources.

e Transparency — Specific calculations were made for 30 separate tax and
revenue categories and over 60 separate expenditure categories. Since
conclusions can be influenced by the assumptions and procedures
employed in any analysis, we have endeavored make the mechanics of the
analysis as transparent as possible to interested readers by describing the
details of each calculation in the monograph.”

Data on receipt of direct and means-tested benefits were taken from the U.S.
Census Bureau’s Current Population Survey (CPS). Data on attendance in public primary
and secondary schools were also taken from the CPS; students attending public school
were then assigned educational costs equal to the average per pupil expenditures in their
state. Public post-secondary education costs were calculated in a similar manner.

Wherever possible, the cost of population-based services was based on the
estimated utilization of the service by low-skill immigrant households. For example, the
low-skill immigrant households’ share of highway expenditures was assumed, in part, to
equal their share of gasoline consumption as reported in the Bureau of Labor Statistics
Consumer Expenditure Survey (CEX). When data on utilization of a service were not
available, the estimated low-skill immigrant households’ share of population-based
services was assumed to equal their share of the total U.S. population.

Sales, excise, and property tax payments were based on consumption data from
the Consumer Expenditure Survey (CEX). For example, if the CEX showed that low-skill
immigrant households accounted for 10 percent of all tobacco product sales in the U.S,
those households were assumed to pay [0 percent of all tobacco excise taxes.

’ Robert Rector, The Fiscal Cost of Low- Skill Households to the U.S. Taxpaver, op.cit.
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Federal and state income taxes were calculated based on data from the CPS.
FICA taxes were also calculated from CPS data and were assumed to fall solely on
workers. Corporate income taxes were assumed to be borne partly by workers and partly
by owners; the distribution of these taxes was estimated according to the distribution of
earnings and property income in the CPS.

CPS data generally underreport both benefits received and taxes paid somewhat.
Consequently, both benefits and tax data from the CPS had to be adjusted for
underreporting. The key assumption in this adjustment process was that households
headed by immigrants without a high school diploma (low-skill immigrant households)
and the general population underreport benefits and taxes to a similar degree. Thus, if
food stamp benefits were underreported by 10 percent in the CPS as a whole, then low-
skill immigrant households were also assumed to underreport food stamp benefits by 10
percent. In the absence of data suggesting that low-skill and high-skill households
underreport at different rates, this seemed to be a reasonable working assumption. The
New Americans study of immigration by the National Academy of Sciences also adjusted
for under-reporting in its fiscal analysis.

Estimating Taxes and Benefits for lllegal Immigrant Households

By most reports, there were some 11 million illegal immigrants in the U.S. in
2004. ® About 9.3 million of these individuals were adults.” Roughly 50 to 60 percent of
these illegal adult immigrants lacked a high school degree.'® About ninety percent of
illegal immigrants are reported in the CPS."" This testimony covers only those illegal
immigrants reported in the CPS and does not address the remaining ten percent not
counted by Census.

Assuming that the illegal immigrant households omitted from the CPS are similar
to those that are included, incorporation of the missing 10 percent of illegals (roughly one
million individuals) might raise the aggregate net tax burden imposed by low-skill
immigrant households by roughly 4 percent; these additional costs are not addressed in
this testimony.'” If there are more than 11 million illegal immigrants in the U.S., then
the number of illegal immigrants who reside in the U.S. but do not appear in the CPS
would be greater than one million and the costs to the taxpayer would be proportionately
greater. Again, any such potential costs are not included in the analysis in this testimony
which is limited to the legal and illegal immigrant households that appear in the CPS."

§ Passel, 2003, op. cit., p. 2.

 bid., p 6.

12 Passel. 2004, p.23

! Passel. 2004, p. 4.

' This figure assumes that the missing illegal immigrant households are similar to those appearing in the
CPS. Tf 41 percent of low skill immigrant houscholds are illegal, then the addition of 10 percent more
illegal immigrant households would boost the overall number of low skill immigrant households by
roughly 4 pereent, Presumably, the aggregate net tax burden would increase proportionalcly.

"> A very small number of immigrants who reside in nursing facilitics has also been added (o the
calculations; individuals who reside in nursing facilities do not appear in the CPS.
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Of the 4.5 million low-skill immigrant households analyzed in this report an
estimated 41 percent were headed by illegal immigrants."* Households headed by illegal
immigrants differ from other immigrant households in certain key respects. Illegal
immigrants themselves are not eligible for means-tested welfare benefits, but illegal
immigrant households do contain some 3 million children who were born inside the U.S.
to illegal immigrant parents; these children are U.S. citizens and are eligible for and do
receive means-tested welfare.

Most of the tax and benefits estimates presented in this paper are unaffected by a
low-skill immigrant household’s legal status. For example, children in illegal immigrant
households are eligible for, and do receive, public education. Similarly, nearly all the
data on direct and means-tested government benefits in the CPS is based on a
household’s self report concerning receipt of each benefit by family members. Because
eligibility for some benefits is limited for illegal immigrants, illegal immigrants will
report lower benefit receipt in the CPS, thus, in most cases, this analysis automatically
adjusts for the lower use of government and benefits by illegal immigrants.

In a few isolated cases, the CPS data does not rely on a households’ self-report of
receipt of benefits but imputes receipt to all households who are apparently eligible based
on income level. The most notable example of this practice is the Earned Income tax
Credit. Since illegal immigrant households are not eligible for the EITC, the CPS
procedure assigns EITC benefits to illegal immigrant households which have not, in fact,
been received by those households. To compensate for this mis-allocation of benefits,
my analysis reduces the EITC benefits received by low-skill immigrant households by the
portion of those households which are estimated to be illegal (roughly 40 percent).

Similarly, the CPS assumes all laborers work “on the books™ and pay taxes owed. CPS
therefore imputes federal and state income taxes and FICA taxes based on household
earnings. But most analyses assume that some 45 percent of illegal immigrants work “off
the books”, paying neither individual income nor FICA taxes. > The present analysis
adjusts the estimated income and FICA taxes paid by low-skill immigrant households
downward slightly to adjust for the “off the books™ labor of low-skill illegal immigrants.

The Decdlining Education Levels of Immigrants

: Current immigrants (both legal and illegal ) have ver’yk low education levels: -
relative to the non-immigrant U.S. population.: As Chart. | shows, some 50 percent,.and

' Information provided by Steven A. Camarota of the Center for Immigration Studies

15 Randy Capp. Evcrett Henderson, JelTry S. Passcl, and Michacl Fix, Civic contributions Taxes Paid hy
Immigrant in the Washington, DC Metro Area. The Urban Institute. May 2006, footnote 3 on page 6.
bitp/www banorg/UnloadedPDF/A1 1338 civic_contributions.pdf; Jeffrey S. Passcl, Rebecca L. Clark,
Immigrants in New York: Their Legal Status, Income and Taxes, Urban Institute, 1998.

432 .htmd.  Steve Camarota, The High Cost of Low Skill Labor,
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perhaps as many as 60 percent, of illegal immigrant adults lack a high school degree.'®
Among legal immigrants the situation is better, but a quarter still lack a high school
diploma. Overall, a third of immigrant households are headed by individuals without a
high school degree. By contrast, only nine percent of non-immigrant adults lack a high
school degree. The current immigrant population, thus, contains a disproportionate share
of poorly educated individuals. These individuals will tend to have low wages, pay little
in taxes and receive above average levels of government benefits and services.

Percent of Adults crertt
Who Are High School Dropouts

. .

lllegal Legal Native-Born
Immigrants Immigrants Persons

Source: Pew Hispanic Center

There is a common misconception that the low education levels of recent
immigrants is part of a long standing historical pattern, and that the U.S. has always
brought in immigrants who were poorly educated relative to the native born population.
Historically, this was not the case. For example, in 1960, recent immigrants were no
more likely than were non-immigrants to lack a high school degree. By contrast, in1998,
recent immigrants were almost four times more likely to lack a high school degree than
were non-immigrants."’

As the relative education level of immigrants fell so did their relative wage levels.
In 1960, the average immigrant male in the U.S. actually earned more than the average
non-immigrant man. As the relative education levels of subsequent waves of immigrants

' Passel, 2005, op.cit. and Camarota, op.cit.
"7 George J. Botjas, Heaven's Door: Immigration Policy and the American Economy, Princeton New
Jersey, Princeton University Press, 1999, p. 27.
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fell; so did relative:wages. By 1998, the average 1mm1grant earned 23 percent less than
the average non-lrnrmg:rant ® : :

Recent wavesof i 1mm1grants are dlsproportlonately low- skﬂled because of two
factors. For years, the .S has had.a permissive:policy concerning illegal imimigration:
the 2000°mile border with Mexico has remained porous and the law prohibiting the hiring
of illegal immigrants has not been enforced. “This encourages a disproportionate flow of
low-skill immigrants because few college educated workers are willing to undertake the
risks and hardships associated with crossing the southwest U.S. deserts illegally.: ‘Second,
the legal lmmlgratlon system gives priority to “family reunification” and kinship ties
rather than skills; this focus also significantly contributes to the 1nﬂow of low sk111 :
immigrants into the U.S.

Characterlstlcs of Low Skl“ Immlgrant Households

ln 2004, there were 4.5 rmlhon households in the U.S. headed by i Immlgrants who
lacked a‘high school degree (or low=skill immigrant households). These households
contained 15.9 million persons or roughly five percent of the U.S: population. ‘Low-skill
immigrant households had, on average, more persons (3.6 per household) and more
children (1.2:per household) when compared to households headed by persons with a
high school degree or more (with 2.6 persons and .06 children per households).  Low-
skill immigrant households have roughly the same number of workers per household as
better educated househiolds, but the average annual earnings per worker in low-skill
immigrant households ($18,490) was roughly half the earnings per worker i households
headed by persons wnh a high school degree or better ($38 713). :

Lowwage Ievels inlow= sklll immigrant households lead to high levels of poverty:
over 30 percent of persons living in Towsskill immigrant households were poor in. 2004
compared to overall poverty rate of 12.7 percent in the U:S: population: -

Costs of Benefits and Services for Low skill immigrant households

Overall, households headed by immigrants without a high school diploma (or
low-skill immigrant households) received an average of $30,160 per household in direct
benefits, means-tested benefits, education, and population-based services in FY 2004.

Chart 2 gives a more detailed breakdown of the immediate benefits and services
received by low-skill immigrant households. Means-tested aid came to $10,428 per
household, while direct benefits (mainly Social Security and Medicare) amounted to
$4,891. Education spending on behalf of these households averaged $8,462 per
household, while spending on police, fire, and public safety came to $2,746 per
household. Transportation added another $809, while administrative support services cost
$1,195. Miscellaneous population-based services added a final $1,529

" 1bid., p. 8

10
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Chart 2

Government Expenditures for Inmediate Benefits and
Services for Households Headed by Immigrants Without A
High School Diploma

Total ____, $30,160

$1,529

- Other Pop Based

$1,195

i Support

$809 @— Transportation

$2,746 4{— Police, Public Safety

$8,462

Public Education: Primary,
Secondary, Post-Secondary

Direct Benefits: Social
Security, Medicare, Other
Cash Transfers

Means-Tested Aid

Average Expenditure
Per Household

It is important to note that the costs of benefits and services outlined in Chart 2
are a composite average of all low-skill immigrant households. They represent the total

costs of benefits and services received by all low-skill immigrant households divided by

the number of such households. It is unlikely that any single household would receive
this exact package of benefits; for example, it is rare for a household to receive Social
Security benefits and primary and secondary education services at the same time.

Nonetheless, the figures are an accurate portrayal of the governmental costs of low-skill
immigrant households as a group. When combined with similar data on taxes paid, they
enable an assessment of the fiscal status of such households as a group and their impact

on other taxpayers.

11
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Taxes and Revenues Paid by Low skill immigrant households

As Chart 3 shows, total federal, state, and local taxes paid by low-skill immigrant
households came to $10,573 per household in 2004. Federal and state individual income
taxes comprised only 15 percent of total taxes paid. Instead, taxes on consumption and
employment produced the bulk of the tax burden for low-skill immigrant households.

Chart 3

Taxes Paid by Households Headed by Immigrants Without
at High School Diploma

$10,573 «—— Total Taxes

1t Other Taxes

_$M_~r Fedsral Highway Tares
$504 ]— Unemployment Insurance & Workmen's Compensation Taxation

$264 —}— Federal Excise Taxes & Customs Duties.

$431 State Individual Income Tax
$714 State Lottery Purchases
$873 Corporate Income Tax (Federal & State)

$1,618 State and Local Property Taxes

$1.171 Federal Individual Income Taxes

State and Local Sales and Consumption Taxes

Federal Insurance Contribution Act (FICA)

Average Tax Per Household

12
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The single largest tax payment was $2,878 per household in Federal Insurance
Contribution Act (FICA) tax. (Workers were assumed to pay both the employee and
employer share of FICA taxes.) On average, low-skill immigrant households paid $1,815
in state and local sales and consumption taxes. The analysis assumed that a significant
portion of property taxes on rental and business properties was passed through to renters
and consumers; this contributed to a $1,618 property tax burden for the average low-skill
household. The analysis also assumed that 70 percent of corporate income taxes fell on
workers; this contributed to an average $873 corporate tax burden for low-skill immigrant
households. Low-skill immigrant households are frequent participants in state lotteries,
with an estimated average purchase of $714 in lottery tickets per household in 2004.

Balance of Taxes and Benefits

On average, low-skill immigrant households received $30,160 per household in
immediate government benefits and services in FY 2004, including direct benefits,
means-tested benefits, education, and population-based services. By contrast, low-skill
immigrant households paid only $10,573 in taxes. Thus, low-skill immigrant households
received nearly three dollars in benefits and services for each dollar in taxes paid.

Strikingly, as Chart 4 shows, low-skill immigrant households in FY 2004 had
average earnings of $28,890 per household; thus, the average cost of government benefits
and services received by these households not only exceeded the taxes paid by these
households, but actually exceeded the average earned income of these households.

Taxes Paid and Benefits Received: chan
Households Headed by Immigrants Without a High School

Diploma

$30,160

Average Annual Household Average Annual Taxes Paid Average Annual Government
Eamings Expenditures (Direct and
Means-Tested Benefits,
Education, and Population-

Note: Figures refer to average per household amounts Based Services)

13
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Net Annual Fiscal Deficit

The net fiscal deficit of a household equals the cost of benefits and services
received minus taxes paid. As Chart 5 shows, if the costs of direct and means-tested
benefits, education, and population-based services were counted, the average low-skill
household had a fiscal deficit of $19,588 (expenditures of $30,160 minus $10,573 in
taxes).

Chart 5

Dropout Households Receive More Than Three Dollars in
Benefits for Every Dollar Paid in Taxes

Average Taxes Paid Average Benefits: Direct Net Fiscal Deficit
Benefits, Means-Tested

Note: Figures refer to average per household amounts  Benefits, Education,
Population-Based
Services

Age Distribution of Benefits and Taxes among Low Skill Immigrants

Charts 6 and 7 separate the 4.5 million low-skill immigrant households into six
categories based on the age of the immigrant head of household. The benefits levels on
Chart 6 include direct benefits, means-tested benefits, public education and population-

based services; these benefits start at a moderate level of $14,295 for households headed
by immigrants under 25 then rise sharply to $34,371 for households with heads between
35 and 44. This increase is driven by a rise in the number of children in each home. As

the head of household ages over 45 , the number of children in the home falls; benefits
dip slightly, and then shoot up sharply to $37,537 after the household head reaches 65.

14
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Chart 6

Benefits Received and Taxes Paid by Low-Skill Imnmigrant Households
by Age of Head of Household

O Taxes Paid

EImmediate Benefits and
Services Received

Head of Household Head of Household Head of Household
451054 55t0 64 65 or Older

Head of Head of
Under 25 251034

Note: Immediate Benefits include Direct and Means-Tested Benefits, Public Education, and Population-Based Services

Chart 7

Net Annual Fiscal Deficit* Per Low-Skill Inmigrant
Household by Age of Head of Household

Head Head
Age 55 to 64 65 and Older

Head

Head Head lea
Under 25 Age 25 to 34 Age 35to44 45 to 54

*Net Fiscal Deficit Equals Immediate Benefits and Services Received Minus Taxes Paid
Note: Immediate Benefits include Direct Benefits, Means-Tested Benefits, Public Education and Population-Based Services

15
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Tax payments vary less by the age of the householder than do benefits, rising
slowly to a peak for immigrant householders in their late 40’sand early 50’s, and then
dropping sharply after retirement.

The critical fact shown in Chart 6 is that for each age category, the benefits
received by low-skill immigrant households exceed the taxes paid. At all ages, the
average low-skill immigrant household pays in less in taxes than it takes out in benefits.

The gap between benefits and taxes is least for households with heads under age
25 but even these young households receive $1.70 in benefits and services for each $1.00
in taxes paid. In all other age categories, low-skill immigrant households receive at least
two dollars in benefits for each dollar in taxes paid. Among elderly low-skill household,
more than eight dollars in benefits are received for each dollar in taxes paid.

These figures belie the notion that government can relieve financial strains in
Social Security and other programs simply importing younger immigrant workers. The
fiscal impact of an immigrant worker is determined far more by skill level than by age.
Low-skill immigrant workers impose a net drain on government finance as soon as they
enter the country and add significantly to those cost every year they remain. Actually,
older low-skill immigrants are less costly to the U.S. taxpayer since they will be a burden
on the fisc for a shorter period of time.

Chart 7 shows the net fiscal deficits (benefits minus taxes) for each age category.
Fiscal deficits rise from $5,930 per year for young immigrant households, to between
$16,000 and $20,000 in middle age and then surge up to $32, 686 for elderly low-skill
households.

Net Lifetime Costs

Receiving, on average, $19,588 more in immediate benefits than they pay in taxes
each year, low-skill immigrant households impose substantial long-term costs on the U.S.
taxpayer. Assuming an average 60-year adult life span for heads of household, *the
average lifetime costs to the taxpa}'er will be nearly $1.2 million for each low-skill
household, net of any taxes paid.*

Aggregate Annual Net Fiscal Costs

In 2004, there were 4.54 million low-skill immigrant households. As shown in
Chart 8, the average net fiscal deficit per household was $19,588. This means that the
total annual fiscal deficit (total benefits received minus total taxes paid) for all 4.54
million low-skill immigrant households together equaled $89.1 billion (the deficit of

'? This calculation assumes the low skill immigrant remains in the U.S. for his full adult life.

 An alternative approach to calculating life time fiscal costs is to multiple the average fiscal cost per age
category by the expected survival rate of householders from age 25 on: this allows the number of
households to shrink slowly as the heads of household age. This approach also yields a net life-time fiscal
burden of around $1.2 million. Figures are available upon request.

16



128

$19,588 per household times 4.54 million households). This sum includes direct and
means-tested benefits, education, and population-based services. Over the next ten years,
the net cost (benefits minus taxes) to the taxpayer of all low-skill immigrant households
will approach one trillion dollars.

Chart 8

Net Fiscal Cost of All Low-Skill
Immigrants to the Taxpayer

1000

Net Fiscal Cost

Billion

Single Year Net Cost for 4.5 Million Ten Year Cost for 4.5 Million Low-Skill

Low-Skill i L L

Note: Net Fiscal Cost equals the cost of Direct Benefits, Means-Tested Benefits, Public Education, and Population-Based
Services received minus Taxes Paid

Conclusion

Current immigration practices, both legal and illegal, operate like a system of
trans-national welfare outreach bringing millions of fiscally dependent individuals into
the U.S. This policy needs to be changed. In the future, U.S. immigration policy should
encourage high-skill immigration and strictly limit low-skill immigration. In general,
government policy should limit immigration to those who will be net fiscal contributors,
avoiding those who will increase poverty and impose new costs on overburdened U.S.
taxpayers.

It is sometimes argued that since higher-skill immigrants are a net fiscal plus for
the U.S. taxpayers while low-skill immigrants are a net loss, the two cancel each other
out and therefore no problem exists. This is like a stock broker advising a client to buy
two stocks, one which will make money and another that will lose money. Obviously, it
would be better to purchase only the stock that will be profitable and avoid the money
losing stock entirely. Similarly, low-skill immigrants increase poverty in the U.S. and
impose a burden on taxpayers that should be avoided.

17
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Current legislative proposals that would grant amnesty to illegal immigrants and
increase future low-skill immigration would represent the largest expansion of the
welfare state in 30 years. Such proposals would increase poverty in the U.S. in the short
and long term and dramatically increase the burden on U.S. taxpayers.

T hRFehRFRT R RN R RN kT

The Heritage Foundation is a public policy, research, and educational organization
operating under Section 501(C)(3). It is privately supported, and receives no funds from
any government at any level, nor does it perform any government or other contract work.

The Heritage Foundation is the most broadly supported think tank in the United
States. During 2006, it had more than 283,000 individual, foundation, and corporate
supporters representing every state in the U.S. Its 2006 income came from the following
sources:

Individuals 64%
Foundations 19%
Corporations 3%
Investment Income 14%
Publication Sales and Other 0%
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institutional position for The Heritage Foundation or its board of trustees.
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Ms. LOFGREN. Mr. Rector, all those bells mean that we have
votes on the floor. And all you have been here since 2:00. Your tes-
timony has been terrific. What the Ranking Member and I have
agreed to is that—there are four of us here—we will limit ourselves
to 1 minute that includes both our question and the answer. And
then we will not ask you to wait because it is going to be 40 min-
utes of voting.

And so I would just like to ask Dr. Papademetriou, your sugges-
tion was the first I have heard that if we, looking at a new worker
provision, as has been discussed by the White House in sum, that
if there were a temporary program, that there is a need for sta-
bility.

I think Mr. Ellison had some questions about sort of creating an
underclass that you might use some point system to convert or
allow people who want to apply to convert to a permanent system.
That is the first I have heard of that. Can you explain any more
in 25 seconds?

Mr. PAPADEMETRIOU. Yes. Suppose that people come and work
here for 3 years. At the end of those 3 years they could try to be-
come permanent residents. It would be a point-like system. It c
give points for some additional education, some greater knowledge
of the language, of course not breaking the rules, et cetera, et
cetera. Those people who would want to try to pass that screen and
become LPRs can do so.

Ms. LOFGREN. My time is expired. I am going ask Mr. King for
his 1 minute.

Mr. KiING. Thank you, Madam Chair. For a lightening round I
will go directly then to Mr. Rector and ask you a question I am con-
fident you don’t expect. And that is: Has the open borders lobby re-
sponded to your study and, if so, how?

Mr. RECTOR. No. I think they are very afraid of this type of data.
I would say that what my findings are are essentially the same
findings the National Academy of Sciences has had 10 years ago,
which are low-skill immigrants are a huge burden on the U.S. tax-
payer. We have tried to bury that piece of information in the de-
bate.

Mr. KING. In other words, they are ignoring this study rather
than trying to come up with some alternative numbers? There are
no other numbers available out there that one could discuss along-
side these to identify the distinctions between the rationale?

Mr. RECTOR. There is no study that I am aware of that shows
that low-scale immigrants pay more in taxes than they take out in
benefits. It would be implausible to have such a study; although in
my study we lay out all hundred equations. Very simply, anyone
who doesn’t like the way I did the tobacco excise tax can go in and
do it their way. But the fact of the matter is I think the numbers
kind of speak for themselves.

Mr. KiNG. Thank you, Mr. Rector. I ask unanimous consent that
your study be introduced into the record.

Ms. LorGREN. Without objection.

Mr. Berman, 1 minute.

Mr. BERMAN. I won’t get into who the open borders lobby is. I
haven’t met them yet.
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Taxes versus benefits, Mr. Rector. Where do you put the value—
one of the reasons income taxes is low is because wages for this
population is pretty low. Where do you put the value of industries
that would not be here but for the—basically the population of peo-
ple who hasn’t graduated high school?

Let’s just take agriculture. How do you value the enhanced value
of having that part of the economy in perishable fruits and vegeta-
bles, seasonable agricultural industry, how do you value the costs
in terms of economic security of not having such an industry in this
country and having to import all of that? Where does that come
into your equation?

Ms. LOFGREN. Mr. Berman——

Mr. BERMAN. Now, there is my minute.

Ms. LoFGREN. I think we are going to have to get the answer in
writing.

Mr. BERMAN. I think this format, unfortunately, because there is
no alternative, doesn’t lead to an answer.

Mr. RECTOR. I would be happy to give you that answer in writ-
ing, Congressman.

Ms. LOFGREN. I would ask unanimous consent that a letter from
a nur(rilber of organizations about this hearing be submitted into the
record.

I would thank the witnesses not only for being here, but for your
written testimony which was excellent, and note that the record is
open for 5 legislative days. We may send you questions in writing
that we would ask that you answer as promptly as possible.

We will have our next hearing on Thursday: The U.S. Economy,
U.S. Workers, and Immigration Reform. It will be held May 3, as
I said, at 3 p.m., and this hearing is adjourned.

[Whereupon, at 5:15 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

QUESTIONS SUBMITTED TO EACH OF THE LAW LIBRARY OF CONGRESS WITNESSES BY
THE HONORABLE STEVE KING, RANKING MEMBER, SUBCOMMITTEE ON IMMIGRA-
TION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

Questions for the Record
Submitted by Immigration Subcommittee Ranking Member Steve King
“An Examination of Point Systems as a Method for
Selecting Immigrants”
May 1, 2007

Question for Clare Feikert:

1. Regarding the U K. immigration point system, does the fact that an
applicant worked in the United Kingdom illegally prior to applying
through the point system, impact the number of points he/she is
awarded? Does such action garner merit or a demerit?

Question for Stephen Clarke:

1. Regarding the Canadian immigration point system, does the fact that
an applicant worked in Canada illegally prior to applying through the
point system, impact the number of points he/she is awarded? Does
such action gamer merit or a demerit?

Question for Lisa White:

1. Regarding the Australian immigration point system, does the fact that
an applicant worked in Australia illegally prior to applying through
the point system, impact the number of points he/she is awarded?

Does such action garner merit or a demerit?

2. Please answer the same question regarding New Zealand’s
immigration point system.

(133)
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MEMORANDUM ACCOMPANYING ANSWERS TO POST-HEARING QUESTIONS POSED BY THE
HONORABLE STEVE KING, RANKING MEMBER, SUBCOMMITTEE ON IMMIGRATION,
CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW, RECEIVED
FROM RUBENS MEDINA, LAW LIBRARIAN OF CONGRESS
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WASHINGION, B.C. 16540
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T The Honorable Z6e Lofgren, Chairwoman
Subcommitiee on Immigration, Citizenship, Refugees, Border Security and
internatiopal Law
Corimities on the Judiciary
United States House of Reprosentatives

Alttentions Benjamin Stauh f

EROM: Rubens Medina
Law Librarian of Congre 5

SUBJECT: Additional Question from Subconmitiee Members Regarding Immigration Testmony for
Australia, Canada, New Zealand; and United Kingdom

In. supplement to. testimony bsfore the above-entitled Subcommitiee, and . in tesponse o vour
specific question of May 25, 2007, please ﬁnd attached responses for Sustalia, Canada, New Jealand,
and United Kingdomt from Stephen: Clarke, Clare Felkert, and Lisa White; the Foreign Law Specialists
who testified at the May 1. 2007 hearing.

£ you have any ghestions concérning the Inforimation comained 4o this report o Canada or
United I\m(ﬁc om,. plense contact Mr. Kersi Shroff, the Assistant Divecior of Legal Research for the
Western: Law Division, by tolephone at (2021 707-785¢ or by email et kalpiBlocgoy. I vou have
questions concerning the information on Australia or New Zealand, please contact Dr. Brvan Bachner, the
Assistant Director of Legal Research for the Eastern Law Division, by fciephonc at (2023.707-9825 or by
ematl at hb uic, gov. 1 has been our pleasure to assist you, and we hope that this information will be
heipfnl

The Law Library of Congroess is the legal research arm of the U8, Congress. Cosgressional
workhoad permitting, the Law Library also serves the legal research needs of the other branches
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ANSWERS TO POST-HEARING QUESTIONS POSED BY THE HONORABLE STEVE KING,
RANKING MEMBER, SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP, REFUGEES,
BORDER SECURITY, AND INTERNATIONAL LAW, RECEIVED FROM RUBENS MEDINA,
LAW LIBRARIAN OF CONGRESS

2007-04023

LAW LIBRARY OF CONGRESS
AUSTRALIA

Migration — testimony — additional question

Q:  If an immigrant is currently in the country illcgally and applics for the Skilled Worker Visa by the
points system in that country, arc points given under the system or arc they taken away for being in the
country illegally?

A: There are cleven different gencral skilled migration visas divisible into three categorics: independent
— requiring no sponsorship; Australian sponsored — requiring sponsorship by an cligible Australian
relative; and, state/territory specific visas that involve nomination or sponsorship by an Australian state or
territory,’  Of these three categories the independent and the Australian sponsored” are assessed via a
‘points” systen.’

Under the “points system” cach visa has a “pass mark,” being the number of points necessary to
obtain a visa, and a “pool mark,” being the number of points necessary to remain in a pool of applicants
should there not be sufficient pass level applicants or should the pass mark be revised.

An applicant for a skilled worker visa who is sccking a visa under the points system may be
awarded additional points for Australian work experience;* this work experience, however, must be both
in a skilled occupation and obtained legally; that is, the applicant must have been working in Australia
while on a valid visa and working in compliance with any conditions of that visa.* Therefore, while an
applicant would not have points removed for illegal work experience, neither would he or she be awarded
any points for that work cxpericnee.

Prepared by Lisa White
Forcign Law Specialist
Tunc 2007

ation and Citizenship, Booklet 6: General Skilled Migration,
cishookss fitm (Tast visited June 25, 2007)

" Department of T
hapfeww inmigov.an/allfors

? That is the Skilled Tndependent, Skilled Tndependent Regional {introduced on July 1,2004) and the Skilled-
Australian Sponsored visas. Bop BIRRELL, LESLEYAKKE [IAWTHORNE,
SkiLLED MigraTion Caticoriis, IMMIA. Mar. 2006 . 6, htip/fww
report/ndex hitin (last visiled June 23, 2007).

* Migration Act 1958 (Clh) §§92-96.

* Changes (0 the skilled migration program (rom Seplember 1, 2007 will resull in an even greater emphasis on skilled
work experience. See Department of Immigration and Citizenship website, Littp:/Awww. immnigov aw/sidlled/sencrol-skilled-
sigraticn/changes/index bt (last visited June 25, 2007).

* Migration Regulations 1994 (Cth) Regulations 2.27¢C, 136.22313
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2007-04023
LAW LIBRARY OF CONGRESS
CANADA
Migration — testimony — additional question

Q: Regarding the Canadian immigration point system, does the fact that an applicant worked in
Canada illegally prior to applying through the point system impact the number of points he/she is
awarded? Does such action gamer merit or a demerit?

A Canada uscs a points system to scleet skilled workers for permancent residence.  There is no
provision in the law establishing a system for the deduction of points for persons found to have worked
illegally in Canada prior to submitting their application. However, persons who fail to comply with the
requirements for obtaining a work permit are generally permanently inadmissible, unless they are granted
an authorization to return by the Minister of Citizenship and Immigration." Persons who have not been
determined to have worked illegally in Canada, but who have been given an exclusion order cannot
reenter Canada for a period of one year.” If the exclusion order is based upon misrepresentation, the
period is increased to two vears.’  Persons who have been deported for any reason are gencrally
permanently ineligible to reenter Canada unless they are granted a special authorization to retum by the
Minister of Citizenship and Immigration.*

Prepared by Stephen F. Clarke
Senior Foreign Law Specialist
June 2007

1 Timigration and Refugee Protection Act, 2001 S.C. ¢, 27, 5. 41
* Immigration and Refugee Protection Regulations, $.0.R. 2002-227, 5. 225(1), as amended.
LS. 225(3), as amended.

4 1d., S, 226(2)
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2007-04023

LAW LIBRARY OF CONGRESS
NEW ZEALAND

Migration — testimony — additional question

Q: If an immigrant is currcntly in the country illcgally and applics for the Skilled Worker Visa by the
points system in that country, are the points given within the system or taken away for them for being in
the country illegally?

A: Under New Zealand’s Skilled/Business immigration stream the four main categories of permanent
visas are:' Skilled Migrant Category — skilled migrants with no requirement of a job offer or current
employment; Work to Residence — temporary work visa/permit from which holders may apply for
permanent residence; Residence from Work — applicants currently in New Zealand on a Work to
Residence permit who wish to apply for residence; and Employee of Relocating Company. Of all these
categories, only the Skilled Migrant Category utilizes a *points system.™

There are two stages to apply for residency under the Skilled Migrant Category. First, the
applicant submits’ an Expression of Interest. Applicants must satisfy basic criteria® and score above a
minimum points threshold before they may submit an Expression of Interest (EOI) to live and work
(residency) in New Zealand.© Second, Immigration New Zealand assesses each Expression of Interest to
decide which applicants will be invited to apply for residence in New Zealand. This asscssment is based
on the number of points obtained by the applicant.”

Points are awarded for (among other things) previous skilled employment and relevant work
experience,” including additional points for work experience in New Zealand."

Thus an applicant may obtain points for work experience; points, however, will only be awarded
in rclation to work cxpericnce that was lawfully obtained (ic., in accordance with a wvalid visa).”

" Timigration New Zealand: Working in New Zealand, ity //wwy innigration govt o
visited June 23, 2007)

igrant/stream/work/ (last

* Tmmigration New Zealand: Claiming points on your EQI.
Shwww dmmioralion, gov L oy/migrang/sicean ek

Iv/elaimi ints/dafaulihiin (last visited Tune 25,

* EOIs ate submitted to Immigration New Zealand
1 Fe. aged under 55 years, be of good health and character and have a reasonable standard of Fnglish

® Tmmigration New Zealand, How do T apply? Available from the Tmmigration New Zealand website — see
e dmmierabion goving/migrant/streamAvorkshitledin fapply/deladt i (last visited June 25, 2007).

° Tmmigration New 7Zealand website: Application Process: Available from the Tmmigration New Zealand’s website at:

o

gration.goytog/migrantstresmwork/shlledrigranapoly/. snitim (last visited June 25, 2007),

7 Immigration New Zealand website: Claiming points on your LiOL Available from the Immigration New Zealand's
website at: hitp://www immigration govt nz/migrant/stroemawvork/skitledinigrant/caniapply elaiming points/default him (last
visiled June 25, 2007).

# Immigration New Zealand websile at: liip s bl (last visited

June 25, 2007),

? Immigration New Zealand, OPERATIONs MANUAL, Apr. 10, 2007, [$M11.15 Additional requirements for recognition
of work cxpericnce, available at hittp:/; 3 o rpanval/mdex htin

Ay inyignation govtnzing
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Thercfore an applicant will not have points deducted for illegal work cxpericnce but will not be awarded
points in relation to that work experience.

Prepared by Lisa White
Foreign Law Specialist
June 2007
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UNITED KINGDOM
Migration — testimony — additional question

Q. Regarding the United Kingdom immigration point system, does the fact that an applicant
worked in the United Kingdom illegally prior to applying through the point system impact the
number of points he/she is awarded? Docs such action garner merit or a demerit?

A There are no specific provisions in the immigration rules of the United Kingdom under
the Highly Skilled Migrant Programme that provide for the deduction or addition of points for
applicants that are illegally working in the UK or that have remained and worked illegally in the
UK.

Individuals that apply in country for the highly skilled migrant visa should be present
lawfully in the country cither under the Highly Skilled Migrant Programme or under a visa
category that allows transfer to the highly skilled migrant status. These categories are currently:
students, post-graduate doctor or dentist, working holidaymaker', science and engineering
graduates, international graduates, innovator, or participant in the Fresh Talent: Working in
Scotland scheme. However, there is no absolute prohibition on individuals that are present in the
UK under any other status than those listed above from making an application under the Highly
Skilled Migrant Programme. If this application is successtul, an individual must also obtain leave
to remain and the application is likely to fail. The applicant must then leave the country and
make an entry clearance application from overseas. That application is also likely to fail, as any
individual that remained in the UK illegally in the past will typically not be granted a further
entry clearance. The Immigration Rules provide that entry clearance to the UK will normally be
refused if the individual has failed in the past “to observe the time limit or conditions attached to
any grant of leave to enter or remain in the United Kingdom.™?

Prepared by Clare Feikert
Forcign Law Specialist
June 2007

! A person aged between 17 and 30 inclusive, who has the means to pay for his retum journey and who
intends only Lo take employment incidental o a holiday. Imumigration Rules, ILL. 395 (1994), Part 4, 1. 95.

2 td, Part 9,1. 320 (11).
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QUESTIONS SUBMITTED TO EACH OF THE LAW LIBRARY OF CONGRESS WITNESSES BY
THE HONORABLE KEITH ELLISON, MEMBER, SUBCOMMITTEE ON IMMIGRATION, CITI-
ZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

KEITH ELLISON

5TH DISTRICT, MINNESOTA

FINANCIAL SERVICES COMMITTEE
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT
‘SUBCOMMITTEE ON HOUSING AND
CoMMUNITY DPPORTUNITY
‘SUBCOMMITTEE ON DOMESTIC AND.
INTERNATIONAL MoNETARY PoLiCY,
TRADE, AND TECHNOLOGY

1130 LoNewORTH House OFFICE BUILDING
‘WASHINGTON, DC 20515
(202} 2254755
Fax: (202) 225-4886

2100 PLYMOUTH AVENUE NORTH

MINNEAPOLIS, MN 55411 CONGRESS OF THE UNITED STATES JUDICIARY COMMITTEE

(612} 522-1212 SUBCOMMITTEE ON CONSTITUTION, CiviL

Fax: {612) 522-9915 HOUSE OF REPRESENTATIVES RIGHTS, AND CIVIL LIBERTIES

‘SUBCOMMITEE ON IMMIGRATION, CITIZENSHIP,

ReFuGEES, BORDER SECURITY, AND
ellison.house.gov INTERNATIONAL LAW

May 7, 2007

The Honorable Zoe Lofgren

Chairwoman

Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law
517 Cannon House Office Building

Dear Chairwoman Lofgren:

I want to thank you for your leadership in guiding our Subcommittee through important hearings
on comprehensive immigration reform. After the hearing on Tuesday, May 1% on point systems,
I would like to learn more from our witnesses about international experiences with low and
unskilled immigrant workers. If you see fit, I would like to submit the following questions for
the record from this hearing:

Witness Clare Feikert. Foreign Law Specialist, Law Library of Congress

Please provide any information you can on the unskilled and low-skilled immigration program in
the United Kingdom. I am particularly interested in whether low and unskilled immigrants are
afforded workforce protections like a minimum wage and the right to organize.

Witness Stephen F. Clarke, Senior Foreign Law Specialist, Law Library of Congress

Please provide any information you can on the unskilled and low-skilled immigration program in
the Canada. I am particularly interested in whether low and unskilled immigrants are afforded
workforce protections like a minimum wage and the right to organize.

Witness Lisa White, Foreign Law Specialist, Law Library of Congress

Please provide any information you can on the unskilled and low-skilled immigration program in
the New Zealand. 1 am particularly interested in whether low and unskilled immigrants are
afforded workforce protections like a minimum wage and the right to organize.

Again, I extend my gratitude for your leadership on this Subcommittee.

Sincerely, ?E Z .

ITH ELLISON
Member of Congress

KME/als

PRINTED ON RECYCLED PAPER
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MEMORANDUM ACCOMPANYING ANSWERS TO POST-HEARING QUESTIONS POSED BY THE
HONORABLE KEITH ELLISON, MEMBER, SUBCOMMITTEE ON IMMIGRATION, CITIZEN-
SHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW, RECEIVED FROM
STEPHEN F. CLARKE, SENIOR FOREIGN LAW SPECIALIST, LAW LIBRARY OF CON-
GRESS

THE LIBRARY OF CONGRESS
101 INDEPENDENCE AVENUE, S.E.
WASHINGTON, D.C. 20540-3230

LAW LIBRARY (202) 707-5077
DIRECTORATE OF LEGAL RESFARCH (202) 707-1820 (FAX)
WESTERN LAW DIVISION

June 4, 2007 % %(,

LL File No. 2007-038664 6.5

TO: The Honorable Zoe Lofgren, Chairwoman
Subcommittee on Immigration, Citizenship, Refugees, Border Security and
International Law
Committee on the Judiciary
United States House of Representatives

Attention: Benjamin Staub

FROM: Stephen F. Clarke "~ C<Q
Senior Foreign Law Specialist

SUBJECT: Additional Questions on Migration Points Systems in Australia, Canada, New Zealand
and the United Kingdom

In response to your May 4, 2007, request for supplemental information on questions that were
raised during the testimony of Stephen F. Clarke, Clare Feikert, and Lisa White before the
Subcommittee on Immigration, Citizenship, Refugees, Border Security and International on May 1,
2007, we have prepared the attached answers covering Australia, Canada, New Zealand, and the
United Kingdom.

If you have any questions concerning this issue, please call me at (202) 707-7121 or email me
at scla@loc.gov. It has been our pleasure to assist you, and we hope that our further responses will be
helpful.

The Law Library of Congress is the legal research arm of the U.S. Congress. Congressional
workload permitting, the Law Library also serves the legal research needs of the other branches of the
U.S. government and renders reference service to the gemeral public. Should you need further
assistance with any other matter pertaining to international, comparative, or foreign law, please contact
the Director of Legal Research by email at law@loc gov or by fax at (202) 609-9264.

Attachments
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ANSWERS TO POST-HEARING QUESTIONS POSED BY THE HONORABLE KEITH ELLISON,
MEMBER, SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SE-
CURITY, AND INTERNATIONAL LAW, RECEIVED FROM STEPHEN F. CLARKE, SENIOR
FOREIGN LAW SPECIALIST, LAW LIBRARY OF CONGRESS

2007-03866

LAW LIBRARY OF CONGRESS
AUSTRALIA
Migration — Use of Points System — Additienal Questions
Lxecutive Summary

Australia’s iemporary workers program focuses on skilled workers sponsored by
an employer.  Australia’s agricultural industry is not experiencing a harvest labor
shortage: should such a shortage arise, however, il is likelv Australia will source labor
Jrom Seuth Pacific island siates.  Temporary workers are protected by Ausiralia’s
employment laws. including minimum salary and freedom of association. In some
instances, sponsored temporary workers must be paid at or above the minimum salaries
published in the government gazeite.

I8 Temporary Worker Program
*  What are the types of temporary worker programs?
Agricultural workers

Tn 2006 the Australian Senate Employment, Workplace Relations, and Education Committee (the
Committce) reported on the use of temporary agricultural workers.! The Committee concluded that:

1. there is only scant cvidence that Australia currently is expericencing an indisputable harvest
labor shortage. Although the Committee acknowledged that there were instances of losses to
produccrs who were unable to harvest producc duc to labor shortages, it found that currently
backpacker, ‘grey nomad,” and local casual labor is sufficicnt;

2. the Committee was not prepared to recommend a scheme of contract harvest labor from the
Pacific Island statcs, however, if such a scheme were to be considered it should be limited to
Pacific Forum Nations and be formalized and regulated to ensure correct minimum wages
would be paid; and

3. Australia should now begin developing policy to introduce a contract harvest labor scheme
because such a scheme may become neeessary within the next five years: and. that should
such a scheme become necessary, then Australia should consider an arrangement utilizing
labor from the South Pacific.

General
! Senate Standing Committee on Employment, Workplace Relations, and Kducation, PERSPECTIVES ON 111 KUTURIL OF
ORCE, Qcl. 2006, « at he Parliament ol Australia’s website,
, - ruct_abourfreport/index Him.

* Backpackers or working vacation program participants are encourage to undertake agricultural work in certain areas
within Australia by being “rewarded” with being able (o apply for a second working on progran visa. See Department off
Immigration and Citi i i i
bty o immi pov.o
about harvest work opportunities

iahtm#c (last visited May 22. 2007). Tnformation
1 regional Australia can be found on the Harvest ‘I'rail web site,
last visited May 22, 2007).
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Australia does provide temporary Work visas for skilled workers, * as well as specialist workers
such as "uca.dcmlcs and medical practitioners.” Generally such visas must be “sponsored” by the potential
cmployer.”  As visa applicants. cmployces must mect health and character requirements and any other
visa requirements. Visas are valid for three months to up to four years. Employees under these visas
must meet skills requirements, be paid a minimum specified salary.” and pay Australian taxcs.
Depending on the employee’s country of citizenship her or she may be cligible to use Australia’s
universal health insurance (Medicare). If the employee is not eligible for Medicare he or she may be
cligible for a tax refund of any Medicare levy paid by the emplovee.” Temporary workers are not cligible
to claim benefits from Australia’s social sceurity system but are cligible to withdraw money paid into
their superannuation (retirement) accounts upon permanent departure from Australia.” In some instances
visa recipients may apply to remain permanently in Australia."

Australia has several temporary visas with some or full work rights for specific circumstances
such as: working vacation program and student visas and cmployment in specific occupations or scctors
such as rcligious workers, domestic workers for diplomatic and senior executives, or entertainers or film
and television production staff.'!

* The general categories are: 1. Sponsored by an Australian or overseas business (known also as the Business (Long
Stay) visa or 437 Visa). A state or territory government may also act as a sponsor but docs not have to fulfill the sponsor
obligations. A sponsor must be pre-approved as a sponsor. Approval as a sponsor is for tw rs during which the smplo‘Y er
may sponsor an agreed number of overseas employees. 2. Employed via a Lubour Agreement — an liated with the
Australian government to allow a business or 1mhmr\ association to resolve a labor shortage via employment of overseas
workers (hmng.h a streamlined immigration process. 3. Invest Australia Supported Skills Agreement (LASS) - an agreement to
allow businesses making a significant investment in Auslralia (o bring to Australia key managerial or specialist employees lo
establish the business in Australia. See Department of Immigration and Citizenship, BookLET 1T: SPONSORING A THMPORARY
OVERSEAS EMTLOYER, 2007, p. 35, available af hi:p/www immi gov aufsilorms/hookleis/1154 pdi

The sponsor must he an Australian tertiary cducation, school, or rescarch institution. Tt is also possible to employ
cducational workers via a Business (Long Stay) visa. Thercloere, spensors and applicants arc being dirccled towards Business
(Long va) visas

7 See Dcpdrlm::nl ol ITmmnugratien and C; l(l(&'.llbhlp Medical Prduluon::r Visa (subclass 422),
bt Ao immi_aov awskilled/imedical-pract simaodical-praotitignors/index ht (last visited Mm 22,2007). Ttisalso
possible to employ medical practitioners via a Business (Long Stay) visa. Sponsors must be either direct emplo) ers from the
healih industry; stale or territory health authorities {hal need doclors (o work in public hespitals or medical practices; depulising
services and locum agencics that noed doctors to work for private practices; in regional arcas where there s a shortage of doctors,
community bodies such as a local council. community organisations, regional health organisations or regional medical centres.

¢ For academic visas labor market testing is not required where the position is for less than twelve months, is for senior
academic/research stall, or, 1y part ol'a Labour Agreement. See Department of Tmmigration and Citizenship, Educational Visa
(subclass 418), hito /feww. inind e ov au/skilled/skilicd- workers/ov/lshour-market bt (last visited May 22, 2007).

* Currently the minimum gross annual s: based on u 38 hour week, is $57.300 for informaton lechnology
professions and $41,850 for all other gazetted occupations. See Gazette Notice TMMI 06/036 MINIMUM SAT.ARY LEVELS
AND OCCUPATIONS FOR THE BUSINESS LONG STAY VISA, availuble at hitp:/Asvww. immi.gov.aw/skilled/skilled-
workers/sbs/occupations. pdl.

¥ Hmployees from a country with no reciprocal health care arrangements with Australia are not entitled to Medicare
and therefore may seck an exemption from the Medicare levy in their financial year income tax return. Fmployecs from a
country with reciprocal health care arrangements with Australia are eligible for some Medicare and thus are not exempt from the
D::pdl’lnlt:lll. ol Tmnugration and Cilizenship websile, hilp: /ww. daunigev.aw/skilled/skibed-
how-the-visa-works han (last visited May 22, 2007)

* Department of Tmmigration and Citizenship, BooKLET 11: SPONSORING A TEMPORARY OVERSEAS EMPLOYEE, 2007, p.
35, available at bitp /fwww immot. gov sw/allformsibooklcts/ 1154 pdf.

19" See Employer Sponsored Workers — Temporary Visas available [rom (he Department of Immigration and
(.ltl.zeushlp website,() hiip /v ww i gov aw/skilled/skilled-workers/vise-options hiva (Jast visiled May 22, 2007)

! See Department of Tmmigration and Cmnmlup Tact @\ nr No. 47 “Tievporak v Resinines”, Department of
Immigration and Citizenship website, bitp:/Avww.iming.gov.aw/ Taci-sheets/47temporary_tesic; It (last visited May
22,2007).
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Work rights are not granted autom'ttlcalh for student visas; it is possible, however, to have
limited work rights attached to a student visa.' Students under the age of ug,htucn may be accompanicd
by a guardian; guardians, however, arc not cligible to work whilc in Australia.”

The working vacation program allows young tourists to have an extended vacation in Australia by
supplementing their travel funds with employment."* Working vacation visas are only available to
nationals from countrics with reciprocal arrangements for Australian nationals."”

e What is the rate of entry of temporary workers?

As of June 30, 2006 there were in Australia a total of 171,502 temporary residents, (that is,
working vacation program cntrants, long torm temporary business entrants, and other persons intending to
work or reside tomporarily in Australia).'®

Between 2005 and 2006 Australia issued 111,973 working vacation program visas and 71,150
business long-stay visas (visas that permit entry and residence for up to four years applicable to skilled
overscas employees for companies operating in Australia and for personncl from offshore companics
intending to cstablish a branch in Australia)."”

o s there a set minimum wage for temporary workers?

There are minimum skill and salary requirements for business long-stay visas." Visa holders
must be paid the higher of cither the statutory minimum cstablished by immigration law or that
established by Australian employment laws. As of May 3, 2006 the nuulmum salary was $41,850 AUD
(and $57,300 for thosc visas holders working in lnformatlon technology). ™

"2 Department of Immigration and Citizenship, FAcT SHEETNo. 50: OVERSEAS STUDENTS IN AUSTRALIA,
mit gov, aw/media/fact sheets/SO it (Tast visited May 22, 2007).

bty A

' Swdent Guardian Visa.

' Ihere are two programs: Working Holiday Program and Work and Holiday Program. Dep’imnem of Inmigration
<md Clluemhlp Fact SHEET No. 49: WoRKING HOLIDAY PROGRAMME, see hug//wyew sov.ayniedia/f
t5/4 v htm: md Department of Tmmigration and Citizenship, Facr St No. 49A: Work ANDTTOLIDAY P\mm{ AMMIE,
see httpu/rwaw, il gov.an/media/fact shee! ets/49aw vhp htn. The latter program requires applicants to have professional

quailﬁcmmw (last visited May 22, 2007).

'3 Australia has reciprocal arrangements with: the United Kingdom, Canada, the Netherlands, Japan, Republic ol
Treland, Republic of Korea, Malta, Germany, Denmark, Sweden, Norway, the TTong Kong Special Administrative Region
(HKSAR) of the People's Republic of China, Finland, the Republic of Cyprus, France, ltaly, Belgium, laiwan, Estonia as well as
Iran, Thailand, Chile, Turkey and Bangladesh. Applicants [rom Iran, Thailand, Chile, Turkey and Bangladesh must have
professional qualifications.

' Department of Tmmigration and Cilizenship, TEMPORAR Y EXTRANTS IN AUSTRALIA DaTA, QU2 ARTERLY RLI’( RT
2003 20006, available at Department of Tmmigration and Citizenship website, wiwvw i eov, dis/stati

Department of Immigration and Multicultural Affairs (now the Department of Immigration and Citizenship).
PoruLaTion FLOWS! IML\HGR ATION ASPECTS 2()03 -2006, p. 55. Available ar the Dcpdrlnlt:nl ol Immigration and Citizenship
wehsite, bt/ www i / icsfhoptiows2005.G/Ch3pt pdf.

"% Minimum sulary requirements are specified in a Gazelte Notice and must be based on a thirty-eight-hour week
excluding overtime and any other allowances. Tn some circumstances cmployers located in a rural or regional arca may apply for
arceduced skill or salary threshold. See 1)ep of Immigration and Citizenship, Boo! 112 SPONSORING A TEMPORARY
OVERSIAS EMPLOYILL, 2007 pp.14-15, mml(:blvat!_.tm//‘

eovwy. it gov an/illiomsbook ety 115 Ipd

T)cpzmmcnt 0t'Tn1|f|1gmt|o|1
H05-6/CH3pt3 pdf (last

and (,1!17::11:1\117 W Eb\lte available at httr //W\w .oy u*rc;dka/

visited May 22, 2007).

.,whom o
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There are criticisms suggesting that systemic failures by the Australian government to monitor
effectively the use of temporary \workur visas has resulted in workers being paid below market rates in
contravention of Australian law.”

» Do temporary workers have a statutory right to organize a trade union or
participate in the trade union?

Any worker cmployced within Australia has the right to join or participatc in a trade union.” It is
an obligation on any employer who sponsors an employee as a temporary worker that the employer
comply with all rclevant laws relating to workplace relations and any workplace agrcements 1]1:11 arc
applicable to the cmployce, including permitting emplovees to join or participate in a trade union. ™

Submissions to a current government inquiry into the use of temporary worker visas have
expressed concemns that some temporary employees are not being made aware of their rights under
Australian law.”

*  What are the rights of temporary workers? ie. health benefits, workers’
compensation?

Workers’ compensation is implemented at a state level and therefore the coverage provided to
temporary workers will depend on the law of the statc in which the employee is employed.  Generally
temporary workers will be covered by workers® compensation legislation.™ In some states illegal
workers have been found to be eligible to sue to enforce workers’ compensation.”

Temporary \\orkers may not be eligible to access all aspects of Medicare. Australia’s universal
health insurance program.™  Emplovers who sponsored workers are liable for all costs payable for the
cmplovee (and family members) payable for treatment in an Australian public hospital (other than thosc
cxpenses covered by insurance or reciprocal health agreements).”’ Depending on their country of

B H WiLLiams, 457-Visa; T INTERRATION AL BRIDGAGE 01 11115 RIsiRviE ARMY OF LABOR, Working Paper no. (7-
eb. 2007, Centre for Full melowneut and Equity, University of Newcastle, Callaghan, NSW 2308 available at
1newegstle.edu sufoollee/pul p/2007/07-01 pdl. The Australian Parliament Joint Standing Commitice on Migration
has commenced an inquiry into ELIGIILITY REQUIREMENTS AND MONITORING, ENFORCEMIENT AND REPORTING ARRANGIMENTS
FOR |EMPORARY BUSINESS VIs AS. Dehuls ol lhe mqmr\Y are available [rom the Joinl Standing Commillee websile,
http vww aph.goy aubouselt dndex i, (last visited May 22, 2007).

2 Wcrkplm.e Relations Act 1996 (Cth) §§ 794 (inducement to cease membership in an industrial organization), 810
(objectionable provisions in industrial agrecments and awards), Schedule 1 § 166 (cligibility to be a member of an employee
organization). WORKCHOICES AND UNION MEMBERSHIP FACT SHEET 20, 2006, availuble from the Australian Government Office
ol Workplace Services (OWS).avaslable at
hitps:/Awww . workchoices. gov.an/ourpl bl

/html/WorkCt unions. htm,

Depd:lmenl of Imxmgmlmn dnd C1|.|Aen>lup Obhgdtmn on Emiployers, available [rom the DIAC websile,
SECE MG OY B0 cmployarhten (Tast visited May 22, 2007)

Ity i

# See submissions (such as that by the Human Rights Comunission and Equal Opportunity Commission) to the
Australian Parlianent Joint Standing Committee on Migration fuquiry “ELIGIBILITY REQUIRIMIENTS AN MONITORING
ENFORCEMENT AND REPORTLNG ARRANGEMENTS FOR TEVPORARY BUSINESS
visas, hitp/fwww apl.gov.a i ‘ sas/mibs him (last visited May 22, 2007).

> Workers Compensation Act 1987 (NSW); Workplace Injury M: and Workers C L1998

NSW)

2 For example, see Australia Meal Holdings Ply Lid v Kazi [2003] QSC 225, 24 July 2003, Queensland Supreme
Court permitted the applicant to suc for workers™ compensation despite working 1llcgally The text of thc 1udemcnt is available at
the Queensland Supreme Court website, hitp:Avvaw.cowts.gid.cov.awojudgme: 20

Hodworkers/sbu/hiow.thevis-works hun# (last visited May 22, 2007).

B gty ww dmmi gov.audshill

' Department of Tmmigration and Citizenship. Temporary Busincss (T.ong Stay) - Standard Tusiness Sponsorship
(Subclass 457), Employer Obligations, av: allal)le from the Department of Immigration and Citizenship website,
https v gov.au/sk Ned/skilerd- Erations-pmoloyeriim. (last visited May 22, 2007).
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citizenship, some participants in the working vacation program will also be covered by reciprocal health
agreements. ™

o (Can temporary workers move between employers once in the country? For example
they are hired to work for Company X but feel they are being mistreated and get a
job with Company Y, Can they change employers?

1t is possible for temporary cmployces to change jobs; they, however, will need to find another
emplover willing to sponsor them and apply for another temporary worker visa or apply for an alterative
visa. In the absence of obtaining another visa the employee will need to make arrangement to leave
Australia within twenty-cight days of ccasing cmployment.” Working holiday program participants arc
not required to remain with one employer or even remain in employment per se. Rather, working
vacation program participants arc limited to working for a maximum of six months in Australia for cach
employer.”

General questions

¢ What is the general rate of immigration by race? By country?
During the period 2003-2006 the most common nationalities of immigrants were:*"

e Skills Strcam — The United Kingdom (26%); India (14%): Pcople’s Republic of
China (13%): South Africa (4%), Malaysia (4%). Republic of Korca (3%),
Philippines (3%), Singapore (3%);"

e Family Strcam — The United Kingdom (15%); People’s Republic of China (119%);
India (6%). Philippincs (5%), Vilﬂ)t Nam (5%), USA (4%), Thailand (3%), Lcbanon
(2%), Indonesia (2%), Fiji (2%);™

* Humanitarian strcam — Africa (56%), Middlc East and South West Asia (34%), Asia
and Americas (10%);™

e If an immigrant is currently in the country illegally and applies for the Skilled
‘Worker Visa by the points system in that country, are points given or are they taken
away for them for being in the country illegally?

An applicant for a skilled worker visa is assessed via a points system. Under this points system
the applicant may be awarded additional points for Australian work expericnee; this work cxpericnce,

¥ Residents of Republic of Irelund, New Zealand, United Kingdom, Sweden, Finland, Norway, and the Netherlands

are granted coverage for the duration of their approved visit. Residents ol Malta or Ttaly arc covered for a period of six months
from date of arrival in Australia. Coverage is of limited subsidized health services for medically treatiment. See

Medicare Ausliral ealth Cure [or Visitors o Australia, available [rom the Medicare Australia wel
v re gov anyourheal szl (last visited May 22, 2007)

le,

" Department of Tmmigration and Cilizenship website sile Temporary Tusine:

ship (Subclass 457) — emplovee obli , hlip v, v/ skilfed/skilicd
htm, (May 22, 2007).

* Working Holiday Maker Visa Options.
visited May 22, 2007).

(T.ong Stay) - Standard Business

fav R YEE rkinz-hotiday tiong bt (Tast

L DIMIA, PopuraTion FLows: TMVIGRATION Aspricts 2005-06 (Commonwealth of Australia) (2007)

* Within the Skills Stream outcomes [or Independent Skilled Visas (i.., visas granted less (hose visas ¢
refused or not taken up) are: UK 24%:; Tndia 18%; PRC 16%;, Malaysia 5%; Singapore 3%; South Africa 3%: Indonesia 3%:
Republic of Korea 3%, and other 27%. DIMIA, PopLLaTion FLO LMMIGRATION Aspiets 2005-06 (Commonwealth of
Australia) (2007) p. 22 fig. 2-3.

* DIMIA, PortLATION TLOws: IMMIGRATION ASPECTS 2005-06 (Commonwealih of Australia) (2007) p. 27. fig. 2-13

3 1HIMIA, POPULATION FLOWS: IMMIGRATION ASPECTS 2005-06 (Commonwealth of Australia) (2007) p. 35
fig. 2-25.
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however, must be both in a skilled occupation and legal, that is, the applicant must have been working in
Australia whilc on a valid visa and working in compliance with any conditions of that visa.™

Prepared by Lisa White
Foreign Law Specialist
May 2007

¥ Migration Regulations 1994 (Cth) Regulations 2.27C, 136.223B.
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CANADA
Migration — Use of Points System — Additional Questions
FExecutive Summary
1The report addresses a variely of issues relating lo temporary workers in

Canada. These issues include the iypes of temporary worker programs in Canada, what
rights temporary workers have, end general immigration statistics.

Introduction

This report is in responsc to questions asked during a hearing on An Examination of Points
Svstems as a Method for Selecting Immigrants before the U.S. House of Representatives Subcommittee
on Immigration, Citizenship, Refugees, Border Sceurity, and Intemational Law, on May 1, 2007.

T. Temporary Worker Programs
Skilled Workers

Canada admits both skilled and unskilled workers as temporary employees. Admission of both
groups is based upon labor needs. Skilled workers from the United States may be able to take advantage
of Chapter 16 of the North American Free Trade Agreement (NAFTA). Under this Chapter, persons who
fit into one of sixty professional categories can obtain employment in Canada without the Canadian
employer having to first apply for a labor clearance from the government. Such a clearance requires labor
authorities to conduct an inquiry as to whether there are any available citizens or permanent residents in
Canada who are willing and able to accept the position being offered. Under NAFTA, persons considered
to be professionals must still obtain work permits, but this process is much less time-consuming when a
labor certification is not required.

Appendix 1603.D.1 to NAFTA lists many ditferent types of workers who are eligible to qualify
as NAFTA professionals, These professions usually require a baccalaureate degree. Tncluded in the list
of NAFTA professionals are accountants, architects, foresters, lawyers, librarians, physicians and dentists,
landscapers, and teachers.'

Guest Workers

Canada issucs work visas to unskilled, as well as to skilled workers. Many of the unskilled
cmplovees are agricultural workers. Canada has a Scasonal Agricultural Workers Program (SAWP) for
persons who do not qualify as skilled or professional agricultural workers. Under this program, Canada
has signcd SAWP agreements with Jamaica, Mexico, Barbados, and Trinidad and Tobago. Undcr these
agreements, persons may apply for admission to the program in their home country.  Applicants arc
screened by local authoritics. Canadian immigration officials issuc work permits to screened workers in
accordance with Canada’s agricultural nceds. The majority of the agricultural workers are admitted in the
sccond and third quarters of cach year. Guatemala is not a participant in the SAWP program, but an

tefindex_e

! North American Free ‘Trade Agreement, Appendix 1603.1).1, http//www.nafta: sec-alznz.ore/Defax
AHED=78 (last visited May 31, 2007).
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increasing number of work permits has been issued to workers from that country over the past two years.
Nevertheless, Mexico and Jamaica arc the lcading source countrics, with fifty-cight and twenty-nine
pereent of the 2005 SAWP permits issucd to citizens of those countrics respectively. The total number of
SAWP permits reportedly issued in 2005 was approximately 20,000, Govemment statistics show that in
2003, the number of forcign workers at skill level C, which includes all scasonal agricultural workers,
was approximately 45,000.° Under the SAWP agreements, consular officials arc allowed to visit housing
facilities to ensure that they meet Canadian standards. Foreign officials keep records on the return of
agricultural workers to ensure that the program is not illegally employed by persons who want to remain
in Canada indefinitely,

Workers considered to be low-skilled, but not seasonal, employees are usually given permits
valid for twelve months. The Government has recently allowed for renewals within the country for
another twelve months. After two years, a person must return to his or her home country to apply for a
new work permit.

On May 16, 2007, the Minister of Citizenship and Immigration introduced a bill that would give
immigration officials the authority to deny persons work visas if they believe the applicants may be
cexploited or abused if admitted to Canada.® Although the bill does not define cxploitation or abusc, the
Department of Citizenship and Immigration has rclcased a statement stating that it is primarily aimed at
protecting foreign strippers and other persons who may become victims of human trafficking, Over the
past year, the Govemment has been trying to reduce the number of foreign strippers admitted to Canada,
most of whom come from Eastern Europe, because of the large number of cascs in which women
admitted for that purposc have been forced into prostitution.  Howcver, immigration officials arc
generally required to issue permits to persons who meet the existing criteria for temporary workers. The
proposed changes would give these officials the authority to deny permits to persons who may be at risk.
These changes could also be applicd to other businesses that have a history of cxploiting or abusing
persons.

TI. Statistics

Tn 2003, Canada accepted almost 100,000 temporary workers.”  The number of temporary
workers has been rising over the past ten years as the country’s uncmployment rate has fallen to a thirty-
vear low. Skilled workers slightly outnumbered unskilled workers.

1II. Minimum Wages

In Canada, most employees are covered by provincial minimum wage laws. Federal labor law
only applics to employees in those few businesses that fall under federal jurisdiction, such as banking and
acronautics. The provincial minimum wage laws gencrally apply to all cmployees, but there arc some
oxceptions for students and apprentices. There arc no special rates for temporary workers. The current
provinci?l rates vary from a low of Can$7.00 in Alberta to a high of Can$8.00 in British Columbia and
Ontario.

III. Union Activities

2 Citizenship and Immuigration Canada. Foreign Worker Overview, THE MOXITOR, hitp: 4/
< !

maonitor/i (last visited June 1, 2007)

.

* An Act to Amend the lmmigrati

caHousePublizationsPublication asps

on and Refugee Protection Act, Bill
142030025 & Leaguage=e&Muode1

5 Cilienship and Inmigration Canada, Working Temporarily in Canada,
temporarv/01_him] (last visited May 29, 2007)

¢ 2 CANADIAN LAROUR LAw REPORTER, para. 3410 (C.C.H. Can. 2007).
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Under federal and provincial labor laws, all employees have the right to join a union.” The torm
“cmployee” usually docs not cover persons who may be considered to be independent contractors. Many
temporary employees fall into this category. However, there are no statutory limits on the rights of
temporary cmployces to join a union. There are also no statutory restrictions on the right of temporary
cmployvees to form a union. Howcever, which employces are considered to be bargaining unit membors
and are thus covered by a collective bargaining agreement is left to be determined by the collective
bargaining process. Employees may be required to be a member of the bargaining unit for a prescribed
period of time before they are afforded the rights and protections of a collective bargaining agreement.

TV. Rights of Temporary Workers
Health Benefits

Tn Canada, cach province operates its own health insurance program. These programs arc
generally similar, but there are some differences in the way they arc funded and in their cligibility
requirements. In Ontario, temporary workers are eligible for Ontario Health Insurance Plan coverage if
they have work permits that arc valid for at least six months, but there is a threc-month waiting period for
all new residents who have arrived in Ontario from outside Canada. The Government encourages persons
who have not yet established three months® residence to acquire private health insurance.®

‘Workers® Compensation

Employment Insurance is administered by the federal government. At the present time, a new
entrant to the system must work slightly over twenty-two wecks before being cligible for unemployment
insurance.® A person whose work permit has expired is not cligible for cmplovment insurance. Payments
to eligible persons are based upon length of service, amount of contributions, and occupation.

V. Changing Jobs

Because temporary workers arc admitted to fill specific jobs offered to them by an employer who
is unable to find a Canadian citizen or permancent resident who is willing and able to fill the position, they
generally do not have the right to move between employers once they are in the country, unless they fall
into one of the narrow exempted classes such as certain entertainers. However, persons who wish to
change jobs while in posscssion of a work permit can apply for a change in their conditions of
cmplovment. The Department of Citizenship and Immigration has posted the appropriate form on its web
site."” Persons who fail to have their application approved can be ordered to leave the country.

VI. Immigration by Country

Tn 2003, the top source countrics for new permancnt residents were as follows:

1. China
2. TIndia
3. Philippines

7 Canada Labour Code, 1999 S.C. c. 31, s. 16(2)(c)),

¥ Ontario Ministry of TTcalth and Tong-Term Care, TTealth Services in Tour Commaunity, httg:/iw
engiishipublic/srograny/chip/ohipfag_dt tm#O1 (last visited May 30, 2007).

Y Sorvice Canuda, Current Version of the Employment Insurance Act, Junc 13, 2006, available at |
Meaisiubionfer s artl Lshtml.

i

Y Citizenship and gration Canada, Appli 10 Change Conditions or Extend Your Stay in Canada as a
Worker, alipdfwww,cic. oo coerghishvanpticali tend-workerbin (last visited May 30, 2007).
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4. Pakistan
5. United Statcs
6. Colombia
7. United Kingdom
8. South Korca
9. Tran
10. France

11. Romania

12. Sri Lanka
13. Russia

14, Taiwan

15. Hong Kong'!

VI1. Applications from Illegal Immigrants

Canada generally allows only spouscs, dependent children, and persons who have presented
refugee claims to apply for permancnt residence within the country. The Government has boen
considering extending the ability to apply for adjustments of status to certain students and temporary
workers, but has not yet made any legislative changes. '

Persons who are in Canada illegally arc not allowed to apply for permancnt residence. A person
who has overstayed a visa docs not losc points on the points system. However, if he or she has been
ordered to leave the country, he or she is barred from applyving for permancnt residence from outside
Canada for a period of two years."*

Prepared by Stephen F. Clarke
Senior Forcign Law Specialist
June 2007

' Cilizenship and Immigration Canada, Faczs and Figures 2003, ilpi//www cie.gc cofenglishipub/faghs2 005/

(last visited May 29, 2007).

12

? Information obtained from the Canadian Timbassy in Washington, D.C. on May 30, 2007.

"
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Executive Summary

New Zealand has temporary worker programs for both skilled and unskifled
workers. All employers of temporary workers must comply with legal obligations to pay
emplovees no less than the relevant minimum wage or other contracted industry
standard. and to provide all vacation and other leave and to comply with any other
statutory criteria such as occupational health and safety.  Employers of some unskilled
workers must agree (o pay half the return airfare between New Zealand and the
emplovee’s couniry of residence. Some sponsored skilled temporary workers musi be
paid at or above a statutory minimum wage.

T. Temporary Worker Program
e What are the types of temporary worker programs?

New Zealand has several visas that allow skilled employees or skilled applicants with
cmployment offers from New Zealand companics to work temporarily within New Zealand.  Some of
these visas permit the visa holder to apply for permanent residence.’

New Zealand is currently implementing a Seasonal Work Permit (SWP) pilot program that will
allow persons already within New Zealand to provide labor to horticulture and viticulture industries
during periods of high scasonal demand. This pilot program will run until Scptember 30, 2007.

Under the SWP program persons in New Zealand from a visa-free country or from a country that
is not visa-free but who are present in New Zealand on a temporary permit that is valid from February 13,
2007 until the date they make their application may apply for a work permit. Upon being granted a work
permit applicants will be able to undertake ‘scasonal work™ (i.c., planting, maintaining, harvesting and
packing crops) for any employer in the horticulture and viticulture industries in specific areas where a
shortage has been identified by the Ministry of Social Development. All work permits will expire on or
before September 30, 2007,

From April 2007 New Zealand will implement a Rocognised Scasonal Employer (RSE) Policy to
meet the labor requirements of New Zealand’s horticulture and viticulture industry.®  Under the RSE
Policy employers who are unable to find domestic workers to undertake planting, maintenance,
harvesting, and packing of crops in the horticulture and viticulture industrics, may apply to bc a
Recogniscd Scasonal Emplover (RSE).  As an RSE an cmployer may apply to the Department of
Immigration for an Agreement to Recruit (ATR) under which emplovers may recruit workers from

! Both the Work to Residence and the Employee of Relocating Company visa categories permit applications for
penmanent il Se Vi covbas/ 1 kitied um (last visiled May 22, 2007)

and NEw ZiaLaND TUMIGRATION SERVICH, GUINIFOR WORKING 1N NIiw Z1ial AN, NZIS 1016, Nov. 2005, p. 3

? See Immigration New Zealand, Seasonal Work Pilot Dolicy,
Bltpfvea v inmidgration.gov L ns/eommunily fstres plovic
; s (last visited May 22, 2007).

3 See Inmigration New Zealand, Recognised Seasonal Kmployer Work Policy,
itz /www inmigration gov.ag/migrant orl/rse/ (last visited May 22, 2007).




153

New Zealand: Migration — Use of Points System — May 2007 The Law Library of Congress - 2

outside New Zealand” to work for a short period of time in New Zealand. Such workers must then apply
(on the basis of their job offer from an RSE) for a visa to enter and work in New Zealand.

*  What is the rate of entry of temporary workers?

During the 2005-2006 fiscal vear New Zealand issued labor market tested work permits to 29,503
applicants.” The majority of these were issued to persons from the United Kingdom (19%) and China
(12%).°

New Zcaland's working vacation program consisted of 36,000 places in 2005-2006 and will have
40,000 places in 2006-2007.7

The Seasonal Work Permit (SWP) Pilot program currently has 4,000 places available.®

It is proposed that up to 5,000 workers per year will be granted permission to enter and work
under the Recognised Scasonal Employer Policy.”

o s there a set minimum wage for temporary workers?

All employers of temporary workers must comply with their obligations to pay employees no less
than the rclevant minimum wage or other contracted industry standard; to provide all vacation and other
Teave; and to comply with any other statutory critcria such as occupational health and safety.'®

Employces under the Recognised Scasonal Employer Policy must have a signed employment
agreement that specities a compensation rate for the employee and this rate must be the ‘market rate,” i.e.,
consistent and equivalent to that paid to New Zealand citizen or resident workers for the same work in the
same region; and paid in accordance with all relevant New Zealand emplovment laws (including vacation
and leave requirements), and be at least at the minimum wage.!! The emplover must also pay half the

return airfare between New Zealand and the employee’s country of residence.'*

(n,mr'\ll\ workers will be drawn from Pacific Tsland nations unlm@. the emplover is able to justify recruitment of
workers [rom other arcas. See I A Apr. 10, 2007 € WG8.10.1, available at

Tty 5 g Ation eovLIz/ S3GH/ CamporarvEntry pdf In this
instance Pacific Islands means: Federated \taleb of Micronesia, Kiribati, Naum Palau, Papua New Guinea, Republic of Marshall
Islands, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu bue L\m uR\TION NE\\ ZEALAND OPF_R_\T]U\b Manvar, Apr. 10,
2()(]7 § WGB.10.10, available at bidp sy, g o G28-B0A

& DAY Leraperaryiiniry.pdC

% This covers work permits to cover skills shortages and includes: “General work permit, Talent (Accredited
Employers), LTSST, (Tong Term Skills Shortage Tist)... some business policies, machinery installers, specialist skill arcas,
seasonal work permit policy, and Japancse in(clpmwm 7 Diparrminr or Lanor, M\\y\{AHUN Trisns 2005/06, 2006 p. 30,
available ar fipywoyssdol.govtng/public: ch/migration-irends/vignion L rends-2005-06 pdl.

O 1d at 2829
T I al 33

¥ See Immigration New Zealand, Seamnal Work Pilot Policy,
i femploviemplos i oy otkers/whull

A May 22, 2007),
* See lmmigration New Zealind, Employing Seasomil Workers,

iRration. eoVL.uz/comInung Zemphy lovi vwoikersfvhatisrequired/season

lust visited May 22, 2007).

1o Immigration New Zealand, OpiRATIONS MA\A Al Apn] 10, 2007 | RW2, RW4, available at:
LAy Jamnigration, gov pefwivonerion i 1W2.10.5.

W,
abyk

1 Employment laws include the Kmployment Relations Act 2000, Immigration New Zcaland, Recognised Scasonal
Employer Policy Employment Agreements, available at
/ Tplo

iseason

bt

* See lmigration New Zcaland, Requirements for an Agreement to Reeruit,
wibywew i gradon.govi zico plov/employmenty it i workersiwhalisneg
sl krs/rse/atrrequirenients him. (last visiled May 22, 2007). Minimum wage means the statutory amount sct for adults
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The Talent (Accredited Employers) Work Policy visa and the Long Term Skills Shortage policy
visa require the relevant job offer to have a minimum base salary of NZD45,000.

e Do temporary workers have a statutory right to organize a trade union or
participate in the trade union?

Under New Zealand law all emplovees have a right to join or not join a union. ™

e What are the rights of temporary workers, ie., health benefits, workers’
compensation?

Employers employing persons under the Rccogmsed Seasonal Employer Policy must comply
with all New Zealand statutory health and safety obligations.

All employees within New Zealand (including temporary employees) are covered in relation to
personal injuries under New Zealand’s universal no-sue compensation and rehabilitation insurance
program.'® Personal injury includes death, physical injuries, some mental injuries and damage (other then
wear and tcar) to prosthctics.'”

e (Can temporary workers move between employers once in the country? For
example, if they are hired to work for Company X but feel they are being mistreated
and get a job with Company Y, can they change employers?

A work visa may be issucd with a condition that the visa holder works solcly in the employment
of a specified employer. Tn this instance, to change employers the visa holder would have to apply for a
variation in the conditions of his or her visa. '*

An employee employed by a Recognised Seasonal Employer Policy employer (RSE) may transfer
from one RSE to another where his or her emplover’s RSE status has been rescinded or where he or she is
no longer able to work for the initial RSE due to exceptional circumstances (such as crop failure).'® 1f the
cmplovee, however, is unable to find further cmpleymcnt with another RSE then his or her visa will be
revoked and he or she must leave New Zealand.”® The employee may not apply for any other type of visa
or for permanent residence.”’

IL. General Questions

under the Minimun Wage Act 1983,

' TunicraTion Niw 7L AND Opi: |<,\||0\\M-\NA AL Apr. 10, 2007, ¥ RW2, RW4, available af

bt /vwww inmigration. sovtuzfzigoperations, htie

M Timployment Relations Act 2000 §6 (definition of cmployec); Pan 3 (frecdom nt
Labour, “Joining a Union Fact Sheet,” avarlable at hitp/ivwwy,

sociation), Department of
il

"% Timployment laws include the Tmployment Relations Act 2000. Tmmigration New 7caland, and Recognised
Seasonal Employer Policy l-mp]onnu\t Agreements,
TN, oYL L femplovinglemporany workers/whatisreouiverd/season

i b hw (last visited Mm 22 2007),

' Tnjury P R . and C Act2001. TPRC came into force on April 1, 2002 and replaced
the Accident Insurance Act 1998 [njury | , Rehabilitation, and C ion Act 2001, § 339(1) ])e\m(ehemo
rcpedlcd the Accident Insurance Act 1998 continues to apply in respect ol some personal injuries.

T IPRC § 26

" DMIGRATION N};\x ZEALAND OPERATIONS MANUAL Apr. 10, 2007, Y W2 25.1, available at
bttp Saoww immigration azizigoperations_manuelinde htm

YA al Y WGS.15.5, available at hip Jfwww lipmmigeation g
2007),

2 1d at Y WGS.15.35
2 I al {WGR.15.25

wal/index.hitm (last visited May
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*  What is the general rate of immigration by race? By country?

During the 2005-2006 fiscal year, the primary nationalities of applicants approved for permanent
residence in New Zealand were as follows:

e Skilled/Busincss stream — 37% UK; China 13%; South Africa 11%; South Korca
6%; India 5%; USA 4%, Fiji 3%; Philippines 3%; Malaysia 2%; Germany 2%;

e Family sponsored — China 18%; UK 18%,; India 11%; Fiji 7%; Samoa 5%; South
Africa 4%: USA 4%: Tonga 3%:; Philippines 2%: South Korea 2%:

* International/Humanitarian — Samoa 31%; Tonga 12%; Zimbabwe 11%; Fiji 9%;
Myanmar 7%: Iran 5%: Kiribati 3%; Tuvalu 3%; Congo 2%; Iraq 2%.”

e If an immigrant is currently in the country illegally and applies for the Skilled
Worker Visa by the points system in that country, are points given or taken away
for them for being in the country illegally?

Under the skilled migrant visas an applicant may obtain points for work experience; a
requirement of this work experience, however, is that it was lawfully obtained (i.., in accordance with a
valid visa).”

III. Injuries to Temporary Workers

A 2004 study found that in gencral, “work permit holders tended to be employed in industrics
with a lower incidence of injuries than New Zealand workers and they were less represented in the more
injury-prong industries” **

Prepared by Lisa White
Foreign Law Specialist
May 2007

2 Department of Labor, Miration TRenDs 2005/06, 2006 p. 47 fi

Bt drveww dolgrov Lria/publ irerdsMigrationTre

B IUMIGRATION NI ZEALAND, OPERATIONS Masual, Apr. 10,2007, 1 SM11.15. Additional requirements for
recognition of work experience, avarlable at Immigration New Zealand

wehsite, bty /Aww iraigration. govi nzzisfopemtions mannal/index.htm.

 Tmmigration Res
2004 p .6, ilable at AWW.
LCRABTAGE 9SE/ONZ Wk Dol.es Mestingtalentsk Handlaboaneeds. pdf

1y MIEITING TALEN
SOCLODAS

SKILL AND LABOUR NENDS, Mar.
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FExecutive Summary

1he report addresses a variely of issues relating o lemporary workers in the UK.
These issues include the tvpes of iemporary worker programs in the UK, what rights
temporary workers have, and general immigration statistics.

L Introduction

This report is in responsc to questions asked during a hearing on An Examination of Points
Svstems as a Method for Selecting Immigrants before the U.S. House of Representatives Subcommittee
on Immigration, Citizenship, Refugees, Border Sceurity, and Intemational Law, on May 1, 2007.

Types of Temporary Worker Programs

There are a number of schemes that allow individuals to enter the UK temporarily to seck or take
up employment and require that these individuals return to their home countries upon the completion of
their time in country. However, a significant proportion of these allow applicants to apply to extend their
stay for additional periods or transfer to other visa categorics that cventually culminate in the cligibility to
apply for permancnt residence and later citizenship. Strictly temporary worker catcgorics that require
individuals to return to their home countries at the completion of their stay in the UK and provide limited
or no prospects for transfor into another visa catcgory fall under the following headings:  au pair
placements, working holiday makers, scasonal agricultural workers, and the scctors-based scheme.

Working Holiday Makers

The UK operates a scheme in which citizens from certain Commonwealth countries, British
Dependant Territories citizens, British Overseas citizens, or British Nationals (Overseas). aged between
seventeen and thirty years old can enter the UK for a maximum period of two years and engage in
cmployment for up to twelve months during this period, without the nced for a work permit.! Individuals
entering the UK under this scheme must have enough money to pay for both their outward and retum
Jjourncys; to support themselves without recourse to public funds; and to provide for accommodations and
living cxpenscs for at Icast two months after arrival in the UK, or onc month if a job has been arranged in
advance that will pay enough to cover these expenses. Individuals entering under the scheme must not be
married or in a civil partnership, unless their partner also qualifies to enter the UK under the working
holiday maker scheme, nor have any children that will be over the age of five years old at any point
during their stay in the UK as a working holiday maker. Any type of employment is permitted under the
scheme, with the exception of engaging in business or providing services as a professional sports person.
Tn the year 2004, 62,400 people centered the UK using working holiday maker visas.  Individuals must
intend to [cave the UK at the end of the two-ycar period, although they may be able to cxtend their stay by
transferring to an employment-based category as an innovator, highly skilled migrant, or work permit
employee, if the occupation is on a designated shortage occupations list.”

! Tmmigration Rules, ILC. 395 €95, Lup/Avww binds g0y, ul/l dpehe

visited May 29, 2007).
2 Id., 7 95-100.
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Seasonal Agricultural Workers

A temporary worker scheme, known as the Seasonal Agricultural Workers Scheme (SAWS),
allows individuals from outside the Europcan Economic Arca (EEA) that arc over the age of cighteen and
students in full time cducation to enter the UK to perform low-skilled scasonal agricultural work, such as
planting and gathering crops or on-farm processing and packing of crops, for up to six months and are
also provided with accommadation during this time.® Individuals may enter the UK multiple times under
this scheme, provided that they return to their home country for a minimum of three months between cach
entry. Individuals entering under this scheme do not need to obtain a work permit, but must obtain
appropriate entry clearance before arriving in the UK. For the year 2007, the number of individuals
allowed to enter the UK under the SAWS is 16,250, with forty percent of these places being allocated to
Romanian and Bulgarian nationals in anticipation of a complete move to solcly limiting the scheme to
those nationals in 2008.* This scheme is run by the Home Office through operators that are responsible
for placing individuals on farms and for informing the workers of their “immigration status and the
conscquences of overstaying. ™

Au Pairs

Individuals without partners or dependents between the ages of seventeen and twenty-seven from
cortain countrics that are able to maintain themsclves without recourse to public funds or accommodations
may cnter the UK for a period of up to two years to take up a placement as an au pair.  Au pair
placements in the UK arc to aid nationals from ccrtain countrics in lcarning the English language and to
permit them to study in return for an allowance and up to five hours help around the hosts’ home five
days a week.’

Sectors-Based Scheme

The scctors-based scheme (SBS) provides UK employers in the food processing and hospitality
sectors the opportunity to apply for work permits for nationals from Romania and Bulgaria to cnter the
UK for up to twelve months, to take low-skilled work in the food manufacturing industry.” Tn order to
onter under the UK, applicants must be aged between cighteen and thirty, be able to maintain themsclves
without recourse to public funds, hold a valid work permit issucd under the scheme by the Home Office,
intend to leave the UK at the end of their employment, and be capable of assuming the employment
specificd in the work permit.®

TI. Rate of Entry for Temporary Workers

3 1497104 - 109.

* Tlome Ollice, General Infc i Abamb4715 htte/hewwe workinginibeyk o ul/working n_ e ub AN/
cork Dornts sonal H !_information hind (last visited May 29, 2007)

* Tlome Ollice, Information about the Seasonal —lgm’nlmml Workers ' Scheme, hii

working_in_the_wid/TN/Ahomepass/work, icultnal/savs_noncnbiml (last visi
¢ Immigration Rules, FLC. 395, 19 88-94, hixp.//veven bia homeol liee.zev uk/ay ules/portd (last
visited May 29, 2007).
U K Visas, Sectors Based Scheme for Low LRI
c=OpenMiarkot/ X Shs
Tmmmmtmn Rules, ITC. 39597 1 ion

2()()7\ Home(;ifu: Weork I’Urrm/\. 21!()7 Tty

it pdi.

nd.homeoftice gov.u
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The following table provides the rate of entry for strictly temporary workers in the UK.”

Type of Temporary Employment Total Number Granted Entry in 2005
Au Pairs 2.360

Working Holiday Makers 56.600

Seasonal Agricultural Workers 13.000 (quota based)
Sectors-Based Scheme 3,500 (quota based).

III. Minimum Wage

Employces that ordinarily work in the UK under a contract of employment and that arc not of
compulsory school age (sixtcen ycars old) arc cligible for the national minimum wage, which is currently
set at £3.35 (approximately US$10) per hour.'” This provision is broad and encompasses a variety of
workers, including ageney workers and forcign workers working in the UK.'" The provisions specifically
exclude individuals under the age of twenty-six that participate in apprenticeships or schemes provided by
the government and workers that reside in the family home of the employer and are treated as family
members through the provision of accommodation, meals, and sharing of tasks and leisurc activitics."”
The Secrctary of State has modificd the provisions of the National Minimum Wage Act 1999 to lower the
minimum wage applicable to individuals between the ages of sixteen and eighteen and those between the
ages of eighteen and twenty-two. The current rate for these individuals is £3.30 (approximately US$6) or
£4.45 (approximately US$9) per hour, respeetively.

Agricultural workers are also covered by the Agricultural Wages Order, which sets rates of pay
that may be higher than the national minimum wage. Currently, workers aged sixteen and over are paid
bascd on a six-ticr structurc on an hourly basis: basic trainces cam £3.35 (approximately US$10);
standard workers earn £5.74 (approximately US$10.50); lead workers earn £6.31 (approximately US$12);
craft workers carn £6.77 (approximatcly US$12.30); supcrvisory grade workers cam  £7.18
(approximately US$14); farm management workers cam £7.75 (approximately US$15).™* The Scerctary
of State has the authority to make regulations to exclude certain classes of individuals specified in the
National Minimum Wage Act 1999 from cntitlement to the minimum wage or may make regulations to
modify the hourly rate for these classes of people. Currently, the Scerctary of State may exclude from the
provisions of the Act individuals under the age of twenty-six or individuals over the age of twenty-six
who are within the first six months of employment for a new employer; those participating in a scheme in
which shelter is provided in return for work; a scheme in which training, work expericnce, or toemporary
work is provided; a scheme in which assistance in the sccking or obtaining of work is provided; or a
scheme where the person is attending a course of higher education and must work for the experience.'”
There have vet to be regulations made under these provisions.

? Table based upen intormation contained in: HoME OFFICE, CONTROL OF IMMIGRATION STATISTICS 2003, 2006, Cr.
6904 Table 2.2, Ligpi//www.official-c zov ak/docuanenlimG9/6904/6904 pdl

° National Minimum Wage Act 1998, ¢. 30, § 1, National Minimum Wage Regulations 1999/384 (as amended).

1 National Mininmm Wage Act 1998. ¢. 39, § 54: see further Housc of Commons Library.
(1999), Reseurch Paper 99/18.

ational Minimum Wage.

12 National Mininmm Wage Act 1998, ¢. 39 § 157
" Id., ¢. 39, § 1, National Minimum Wage Regulations 1999/584 (as amended).

Order 2006 (A d ) (Number 1), ilable at hitp: fwww.defragov.n e
d{. This order provides extensive inlormation related w0 (ion time and rights ol
e Agricultural Wages Board under powers granted to it in the Agricultural Wages Act

gricultural workers and is inade by
1948, ¢. 11 & 12 Geo. 6, ¢. 47.

1 National Minimum Wage Act 1998, ¢. 39, § 3, as amended by the National Minimum Wage Regulations 1999, S
1999/584
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IV. Right to Unionize
In the UK, a tradc union is defined as an

organization (whether (emporary or permancnt) which consists wholly or mainly of workers ...
whose principal purposes include the regulation of relations between workers ... and employers or
cmployers’ associations; or which consists wholly or mainly of constituent or affiliated
organizations which [ulfill (he |above condition] (or (hemselves consist wholly or mainly of
constituent or affiliated organizations which fulfill thosc conditions). or representatives of such
constiluent or affiliated organizations, and whose principal purposes include (he regulation ol
relations between workers and employers or between worlkers and employers’ associations. or the
regulation of relations between its constituent or affiliated organizations, ™

The right to unionize is currently governed by the Trade Union and Labour Rclations
(Consolidation) Act 1992, supplemented by a Code of Practice.  This Act docs not provide any
restrictions on temporary workers organizing a trade union and provides a statutory regime in which
employers of twenty-one or more workers, or those who have averaged twenty-one or more workers in
the thirteen weeks preceding the week of the application, can be required to recognize such unions.'” The
Secretary of State can make an order that must be approved by Parliament to vary the provisions that are
required for the recognition of a trade union.'®

V. Right to Membership in a Union

At common law, with the exception of the police, all workers are free to form and join trade
unions." The right not to be excluded™ from a trade union has been present in various forms since the
1970s, with the adoption of the Industrial Relations Act 1971, Membership of and in trade unions is
typically govemed by the individual unions™ rule books, which must comply with provisions of the Trade
Union and Labour Relations (Consolidation) Act 1992 (as amended).>' The right not to be excluded from
a trade union is currently governed by scctions 174-177 of that Act 1. Thesc scctions provide that an
individual cannot be excluded from membership in the trade union unless:

* He does not satisfy an enforceable requirement contained in the rules of the union;

* He does not qualify for membership of the union by reason of the union operating only in a
particular part of Great Britain;

e He is no longer employed by the employer for which the trade union is organized to regulate
labor rclations; or

o The exclusion is entircly attributable to conduct that is not proteeted within the terms of the Act.”
Conduct for which an individual can be cxcluded from a trade union includes participation in the
activities of a political party

1 Trade Union and Labour Relations (Consolidation) Act 1992, ¢. 52, § 1.

" Id ¢.52,§ 70 & sch. Al (as amended). The process for the slatutory recognition of trade unions is lengthy and
complex. Fxplanatory notes o the amending Act (the Employment Relations Act 1999, ¢. 26 are available al
Lt AW vk 121999/%Y¢126-a him (last visited May 29, 2007).

" Trade Union and Labour Relations (Conselidation) Act 1992, ¢. 52, § 70 and sch. A1, 44 (as amended).
1 GILLIAY MORRIS AND | TMOTHY ARCHER, COLLECTIVE LAROUR LaW, 2000, 932

* Tixeluded is defined as where “an individual’s application for membership of a trade union is neither granted nor
rejected before the end of the period within which it might reasonably have been expected to be granted if it was to be granted ...
shall be lreated as having been excluded from the union.” Trade Union and Labour Relations (Consolidation) Act 1992, ¢. 52, §
177(2Xa)

N rd e 52, §8 174177
§174(2)
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Furthermore, membership in a trade union can lawfully be restricted by one or more of the
following criteria:

* cmployment in a specific trade, industry or profession;
e an occupational description. including grade, level, or catcgory of appointment; and
o possession of specificd trade, industrial, or professional qualifications or work expericnee.”

V1. Changing Employers

The rules goveming changes in ecmplover depend upon the type of temporary cmployment the
individuals entered the UK to undertake. Working holiday makers are not tied to any one emplover and
may change jobs, provided they meet the requirements of the scheme and contractual obligations, at any
point. Individuals in thc UK under the SAWS arc placed in their positions by operators acting on behalf
of the Home Office and may only change cmploycrs with the agrecment of the operator.®  If there is no
work available at the original farm where the individual has been placed. he may be transferred to another
farm within the scheme.™ Under the au pair scheme, a change of employer is permitted provided the new
cmployment continues to mect the requirements of the scheme.

Under the SBS, individualss can change emplovers if another emplover applies to the Border and
Immigration Agency for permission to cmploy them within the same industry for which they first entered
the UK and if they show that they meet the requirements for a work permit, e.g. that there are no suitable
individuals already present in the UK for the position.”” If the work permit change of employment is
approved, the individual must then apply to vary their leave to remain to cover the change of
emplovment. The twelvemonth period for which the individual was granted entry into the UK is not
altered by any change in emplovment.

VII. Rights of Temporary Workers

There are a number of employment rights protections that apply to all workers, such as protection
against unfair discrimination; the right to join a union; the right to a safc working cnvironment; and limits
set by law on the time that individuals can work — currently the limite is forty-eight hours a week
averaged over seventeen weeks (twenty-six weeks if working on a farm), unless an alternative agreement
in writing notes anything to the contrary.

Health and safety legislation extends to all workers, encompassing migrant workers whether or
not they are legally present in the UK. and places a duty on emplovers to protect their emplovees” health,
safoty, and welfare at work.* The government’s Health and Safcty Exceutive has provided guidance on
good practice for emplovers to follow in ensuring these duties are met. The advice states that employers
must:

* inform all cmploycees of any risks to their health and safety at work:

B, ¢ 52, § 174(3)
B mformation about the Seasonal Agriculiral Workers' Scheme, supra note 5.

# Tlome Ollice, jon Nationality Directorates Instructions, 2004, ch. 4, § 3, 2. Iilp/iww
sov. kAl idischapterd/section3 pdf2vicw=Hinaiy (last visited May 29, 2007).

Dboueoft

* Tlome Ollice, Information About Au Pairs, R/ workingintheuh goy. ul/working_in_the_uk/
civhomepage/sehames_and, s/au_pairs bitml (last visited May 29, 2007).

Oflice: Border and Immigration Ageix
nlandiomsestorbasedschieme.pdf (last v

Fork Permits, 2007, hitp.www. ind. howzeilice.
ited May 29, 2007).

* The Working Time Dircctive 1998, ST 1998/1833
2 Heal(h and Safety al Work ete. Act 1974, ¢. 37
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* provide information, instruction and training to cmployces that is nceded to ensure safe working

practices:

ensure that all safety signs in the workplace can be understood;

cnsure that cmployces can speak with and understand an expericnced supervisor;

cnsure any cquipment uscd is suitable and in proper working order;

provide cmplovees with free protective equipment or clothing;

provide access to emergency first aid:

ensure there are adequate toilet and washing facilities and clean drinking water; and

e Lkeep a log of any injuries, ill health, or dangerous occurrences and report them to the
government’s Health and Safety Executive.””

Emplovers in the UK are required to obtain Emplovers’ Liability Compulsory Insurance of at
least £5 million (approximately US$10 million) and display a certificate of this insurance.” This
insurance covers individuals that have entered into work under a contract of service with an employer;
applics whether the contract is cxpress. implicd, oral, or in writing: and covers employcrs against costs
when a worker is injured or becomes ill at work. Regulations were made under the Employers™ Liability
(Compulsory Insurance) Act 1969 to include within the ambit of the provisions of the Act employees that
arc not ordinarily resident in the UK, but who have been present for fourteen days in the course of
employment

Medical treatment in the UK is provided free of charge to residents through the National Health
Service. Certain forms of treatment, including anything administered in an Emergency Room or similar
walk-in treatment center, are provided free of charge no matter where an individual’s residence ordinarily
is. The decision whether an individual is to be charged for full medical treatment in the UK rests with the
hospital trust providing the treatment; however, a number of exemptions cxist for certain groups of people
who, although not normally resident in the UK, are entitled to hospital treatment free of charge through
the National Health Service.™ This includes individuals emploved in the UK by an employer who is
based or registered in the UK.

For individuals covered under the National Health Service, medical insurance in the UK normally
covers treatment at private medical facilities. The Home Office notes that the matter of medical insurance
is one between employer and employee, with the employer being able to require that an employee take
out insurance as a condition of taking a position. Specitic guidance from the Home Office to Operators of
the SAWS notes that the participants in the scheme cannot be required to take out insurance through
Operators.  Howcever, many Operators offer non-mandatory health insurance schemes on a costs-only
basis that participants can join.*

VITI. General Rate of Immigration By Country

In 2005, 11,800,000 people were admitted to the UK for all purposes. including short term
visitors. The top ten countries represented were:

* Tlealth and Salety Txecutive, Working in the UK from Overseas, May 2007, available at hiip fivewy hise
igd | Gpdf,

o

* Employcrs’ Liability (Compulsory Insurance) Act 1969, ¢, 57

‘The Emplovers' Liability (Compulsory Insurance) Regulations 1998, S1 1998/2573.
3 National TTealth Service (Charges to Overseas Visitors) Regulations 1989, ST 1989/306, 14

3 Department of Health, Overseas Fisitors, Littp:fiwww.dh.goy ukfen/Toli
MisitorsMirowsable THT_ (74379 (Jast visiled May 31, 2007)

3 Tlome Oftice, The Seasonal Agricultural Workers' Scheme, Report on the Outcomes of the Consultation on the
d Business and Finuncial A 9 5.4.2, ttp/fwww, ind honeoffice. gov We/b353/633671 771 3/closed
(last visited May 30, 2007).
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Nation™ Total Number Admitted
USA 3,880,000
Australia 1,010.000
Canada 901,000
India 687,000
Japan 363,000
South Africa 452,000
New Zealand 291,000
Nigeria 266,000
China 252,000
Pakistan 229,000

In 2005, 51,200 individuals were permitted entry into the UK for work permit employment for
over twelve months (excluding EEA nationals). The top ten nations represented were:

Nation’ Total Number Admitted
Tndia 15,000
USA 5,570
Philippines 2,800
South Africa 2,800
Australia 2,650
Bangladesh 2,290
China 1,940
Indongcsia 1,770
Pakistan 1,530
Romania 1.220

In 2005, 40,300 individuals were permitted entry into the UK for work permit employment for
less than twelve months (excluding EEA nationals). The top ten nations represented were:

Nation™ Total Number Admitted
USA 13,700
India 6.360
Russia 2,540
Australia 1,600
Chile 1,540
South Africa 1,180
Ukraine 980
Bulgaria 970
Japan 765
Braazil 580

Tn 2003, 179,120 individuals were granted scttlement in the UK. The top ten nations represented

WCIC!

[ Nation™

[ Total Number Granted Settlement |

¥ “Ihe figures were extracted from HOME OFFICE, CONTROL OF IMMIGRATION: STATISTICS UK, 2006, Cin, 6904,

7 1d
1

The Law Library of Congress - 7




163

United Kingdom: Migration — Use of Points System — May 2007 The Law Library of Congress - 8
Tndia 16,720
Philippincs 14,710
Parts of Asia 13.315
South Africa 9,385
Pakistan 9,185
Somalia 8,255
Scrbia and Montencgro (former 6,805
Yugoslavia)

Parts of Africa 5,600
Sri Lanka 5,475
Turkey 5,330

IX. Illegal Immigrants Applying in Country for the Highly Skilled Migrant Programme

Tndividuals that apply in country for the highly skilled migrant visa must be present lawfully in
the country, either under the Highly Skilled Migrant Programme or under a visa category that allows
transfer to the highly skilled migrant status. These categories are currently: students; post-graduate doctor
or dentists: working holiday makers: science and engineering graduates scheme members; international
graduates scheme members; innovators; or participants in the Fresh Talent: Working in Scotland scheme.
Thus, anyone that is not lawfully present in the country under one of these categories and applies to stay
under the Highly Skilled Migrant Programme will be refused.*

Prepared by Clare Feikert
Foreign Law Specialist
May 2007

* 1

' lnmigration Rules, H.C. 395 9¢ 1351-135N, htry//srww. bia iomeo fFice.aov.uk/t

ionridesipantd (last visited May 29, 2007).
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Executive Summary

Each year, families and individuals pay taxes to the government and receive back a wide variety of services and
benefits. When the benefits and services received by one group exceed the taxes paid, a distributional deficit
oceurs, and other groups must pay for the services and benetits of the group in deficit. Each vear, government is
involved in a large-scale transfer of resources between different social groups.

This paper provides a fiscal distribution analysis ol households headed hy persons without a high school diploma.
The report refers to these households as “low-skill households.” The analysis measures the total benefits and services
received by these households compared to total taxes paid. The difference between benefits received and taxes paid rep-
resents the Lotal resources transferred by government on behall of this group from the rest of society.

The size and cost of government are far larger than many people imagine. In fiscal year (FY) 2004, federal, state,
and local expenditures combined amounted to $3.75 trillion. One way to grasp the size of government more readily
is to calculate average expenditures per household. In 2004, there were some 115 million households (multi-person
[amilies and single persons living alone) in the U.S. Government spending thus averaged $32,706 per household
across the U.S. population.

Government expenditures can be divided into six categories. The first four, which can be termed “immediate
benetits and services,” are:
» Direct benefits, which include Social Security, Medicare, and a lew smaller transfer programs;
*  Means-tested benefits, including cash, food, housing, social services, and medical care for poor and
near poor individuals;
+ Public educational services, which include the governmental cost of primary, secondary, vocational,
and post-secondary education;

*  Population-based services, which are government services made available to a general community
including police and fire protection, highways, sewers, [ood salety inspection, and parks.

Two additional spending categories are:

» Interest and other financial obligations resulting from prior government activity, including interest
payments on government debt and other expenditures relating o the cost of government services pro-
vided in earlier years; and

* Pure public goods, which include national defense, international affairs and scientific research, and
some environmental expenditures.

On average, low-skill households receive mare government benelits and services than do ather households. In
FY 2004, low-skill households received $32,138 per household in immediate benefits and services (direct benetits,
means-tested benetits, education, and population-based services). It public goods and the cost of interest and other
[inancial obligations are added, total henelits rose o $43,084 per low-skill household. In general, low-skill house-
holds received about 510,000 more in government henelits than did the average U.5. household, largely because of
the higher level of means-lested wellare benelits received by lTow-skill households.

In contrast, low-skill households pay less in taxes than do other households. On average, low-skill households
paid only $9,689 in taxes in ['Y 2004. Thus, low-skill households received at least three dollars in immediate benefits
and services for each dollar in taxes paid. If the costs of public goods and past financial obligations are added, the
Tatio rises to four to one.

Strikingly, low-skill households in ['Y 2004 had average earnings of $20,564 per household. Thus, the $32,138
per household in government immediate benelits and services received by these households not only exceeded their

taxes paid, hut also substantially exceeded their average household earned income.

Ahousehold’s net fiscal deficit equals the cost of benefits and services received minus taxes paid. If the costs of
direct and means-tested benetits, education, and population-based services alone are counted, the average low-skill

1
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household had a fiscal deficit of $22,449 (expenditures of 532,138 minus $9,689 in taxes). The average net fiscal

deficit of alow-skill household actually exceeded the household’s earnings.

It interest and other financial obligations relating to past government activities are added, the average deficit per
household rose to S27,301. In addition, the average low-skill household was a free rider with respect to government
g 2
public goods, receiving public goods costing some $6,095 per househald for which it paid nothing.

Receiving, on average, at least $22,449 more in benelits than they pay in taxes each year, low-skill households
impose substantial long-term costs on the U.S. taxpayer. Assuming an average adult life span of 50 years for each
head of household, the average lifetime costs to the taxpayer will be $1.1 million for each low-skill household for
immediate benetits received minus all taxes paid. If the cost of interest and other financial obligations is added, the
average liletime cost rises Lo $1.3 million per low-skill household.

In 2004, there were 17.7 million low-skill households. With an average net fiscal deficit of $22,449 per house-
hold, the total annual fiscal deficit (total benefits received minus total taxes paid) for all of these households equaled
$397 billion (the deficit of $22,449 per household times 17.7 million households). This sum includes direct and
means-tested henelits, education, and population-based services. Il the Tow-skill househalds’ share of interest and
other financial obligations for past activities is added, their total annual fiscal deficit rises to $483 billion. Over the
next ten years the total cost of low-skill households to the taxpayer (immediate benefits minus taxes paid) is likely
Lo he atleast 3.9 trillion dollars. This number would go up signilicandy il changes in immigration policy lead Lo sub-
stantial increases in the number of low-skill immigrants entering the country and receiving services.

Politically feasible changes in government policy will have little effect for decades on the level of fiscal deficit
generated by most low-skill households. For example, to make the average low-skill household tiscally neutral (taxes
paid equaling immediate henefits received and the appropriate share of interest on government deht), it would he
necessary Lo eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost ol public edu-
cation in hall. It seems certain that, on average, low-skill houscholds will generate deep fiscal deficits for the lore-
seeable tuture. Policies that reduce the tuture number of high school dropouts and other policies attecting future
generations could reduce long-term costs.

Policies that would expand Medicaid and other entitlements will increase the size of [uture delicits of Low-skill
households at the margin. On the other hand, policy changes that curtailed medical intlation could reduce costs at
the margin in future years. Policies which would halt the growth of out-of-wedlock childbearing or increase real edu-
cational attainments of future generations could also limit the growth of turure deficits somewhat. However, these
policy changes would he dwarfed by any alteration in immigration policy that would substantially increase the future
inflow of low-skill immigrants; such a policy would dramarically increase the future fiscal burden to taxpayers.

—Robert Rector is Senior Research Fellow in Domestic Policy Studies and Christine Kim is a Policy Analyst in Domestic
Policy Studies at The Heritage Foundation. Shanea Watkins, Ph.D., is Policy Analystin Empirical Studies in the Centev for
Dala Analysis at The Heritage Foundation.
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Introduction

Each year, families and individuals pay taxes to the government and receive back a wide variety of services and
henefits. A fiscal deficit occurs when the benefits and services received by one group exceed the taxes paid. When
such a deficit occurs, other groups must pay flor the services and benelits of the group in deficit. Cach year, govern-
ment is involved in a large-scale transler of resources bewween dilferent social groups.

Fiscal distribution analysis measures the distribution of total government benefits and taxes in society. It pro-
vides an assessment of the magnitude of government transters between groups. This paper provides a fiscal distri-
bution analysis ol households headed by persons without a high school diploma. It measures the total benelits and
services received by this group and the total taxes paid. The difference between benetits received and taxes paid rep-
resents the total resources transterred by government on behalf of this group from the rest of society

The Tirst step in an analysis of the distribution of benelits and taxes is (o count accurately the cost of all benelits
and services provided by the government. The size and cost of government is far larger than many people imagine.
In fiscal year (FY) 2004, the expenditures of the [ederal government were $2.3 trillion. In the same year, expendi-
tures of state and local governments were $1.43 trillion. The combined value of federal, state, and local expenditures
in TY 2004 was $3.75 trillion.!

The sum of $3.75 willion is so large that it is difficult 1o comprehend. One way to grasp the size of government
more readily is to caleulate average expenditures per household. In 2004, there were some 115 million households
in the U.5. (This figure includes multi-person families and single persons living alone.) The average cost of govern-
ment spending thus amounted to $32,706 per household across the U.S. population.®

The $3.75 trillion in government expenditure is not [ree ut must be paid lor by waxing or horrowing econamic
resources from Americans or by borrowing from abroad. In general, government expenditures are funded by taxes
and fees. In FY 2004, federal taxes amounted to $1.82 trillion. State and local taxes and related revenues amounted
o $1.6 trillion.* Together, lederal, state, and local taxes amounted to $3.43 trillion. Au $3.43 trillion, taxes and
related revenues came to 91 percent af the $3.75 rillion in expenditures. The gap between Las
financed by government borrowing.

s and spending was

Types of Government Expenditure

Once the full cost of government benefits and services has been determined, the next step in the analysis of
the distribution of benefits and taxesis to determine the beneficiaries of specific government programs. Some pro-
grams, such as Social Security, neatly parcel out benelits to specitic individuals. With programs such as these, it
is relatively easy ta determine the identity of the heneliciary and the cost of the henelit provided. At the opposite
extreme, other government programs (for example, medical research at the National Institutes of Health) do not
neatly parcel out benefits to individuals. Determining the proper allocation of the henefits of that type of program
is more ditficult.

1. ppendix Tubles A—1, A=2A, A=28, and A-2C

2. This figure includes persans in nursing homes. See Appendix A.

3. In measuring the distribution of benelits and services, this pa ‘h benelil and service as equal Lo the cost
horne by the taxpayer Lo deliver i, The cost ol any benelit 1o the ily equal the subjective value the beneliciary
may place upon the benelit. Tor example, il the food stamp program provides a family 5400 per manth in [oad stamp benelits, the fam-
ily itsell may value the lood stamps al. more or less than S400. 5 il child receives public education costing $10.000 per pupil per
yedr, the child’s family may value those education services subjectively as worth more or less than $10,000. While the question of recip-
ient valuation of government benelits is an interesting one, this paper is concerned with the basic question of the distribution ol henelits
valued according their cosls 1o laxpayers.

4. This figure includes property income earned by the government such as the sale of assets or interest earned on assets
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To ascertain most accurately the distribution of government henelits and services, this study begins by dividing
government expenditures into six categories: direct benelits; means-tested benelits; educational services; popula-
tion-based services; interest and other financial obligations resulting from prior government activity; and pure pub-
lic goods.

Direct Benefits. Direct benefir programs involve either cash transfers or the purchase of specific services for an
individual. Unlike means-tested programs (described below), direct benefit programs are not limited to low-income
persons. By far the largest direct henelit programs are Social Security and Medicare. Other substantial direct benelic
programs are Unemployment Insurance and Workmen’s Com pensation.

Direct benetit programs involve a fairly transparent transter of economic resources. The benefits are parceled out
discretely 1o individuals in the population; hoth the recipient and the cost al the benelit are relatively easy 1o deter-
mine. In the case of Social Security, the cost of the henelit would equal the value of the Social Security check plus
the administrative costs involved in delivering the benefit.

Calculating the cost of Medicare services is more complex. Ordinarily, government does not seek to compute the
particular medical services received by an individual. Instead, government counts the cost of Medicare for an individual
as equal 1 the average per capita cost of Medicare services. {This number equals the wotal cost of Medicare services
divided by the total number of recipients.)” Overall, government spent $840 hillion on direct benefits in FY 2004

Means-Tested Benefits. Means-tested programs are typically termed welfare programs. Unlike ditect benefits,
means-tested programs are available only to households below specitic income thresholds. Means-tested welfare

programs provide cash, food, housing, medical care, and social services (o poor and low-income persons.

The federal government operates over 60 means-tested aid programs.® The largest of these are Medicaid: the
Earned Income Tax Credit (EITC); food stamps; Supplemental Security Income (SSI); Section 8 housing; public
housing; Temporary Assistance to Needy Tamilies (TANT); the school lunch and breakfast programs; the WIC
(Women, Infants, and Children) nutrition program; and the Social Services Block Grant (SSB(G). Many means-tested
programs, such as S5l and the CI'TC, provide cash Lo recipients. Others, such as public housing or SSBG, pay lor ser-
vices that are provided to recipients.

The value of Medicaid benetits is usually counted in a manner similar to Medicare benefits. Covernment does not
atlempt o itemize the specilic medical services given o an individual; instead, it computes an average per capita cost
of services to individuals in dilferent beneliciary categories such as children, elderly persons, and disabled adults. (The
average per capita cost for a particular group is determined by dividing the total expenditures on the group by the total
number of beneficiaries in the group.) Overall, the U.S. spent $364 billion on means-tested aid in FY 2004.”

Public Education. Government provides primary, secondary, post-secondary, and vocational education to individ-
uals. In most cases, the government pays directly for the cost of educational services provided. In ather cases, such as
the Pell Grant program, the government in ellect provides money 1o an eligible individual wha then spends it on edu-
cational services.

Cducation is the single largest component of state and local government spending, absorbing roughly a third of
all state and local expenditures. The average per pupil cost ol public primary and secondary education is now around
$9,600 per year. Overall, federal, state, and local governments spent $390 billion on education in FY 2004,

Population-Based Services. Whereas direct benetits, means-tested beneits, and education services provide dis-
crete benetits and services to particular individuals, population-based programs generally provide services to a
whole group or community. Population-based expenditures include police and tive protection, courts, parks, sani-
tation, and food safety and health inspections. Anather important population-based expenditure is transportation,
especially roads and highways.

3. Torexample, the €
6. Cong nal R
IY2002-TY2004, N
This spending figure excludes means-tested veterans programs and most means-tested education programs.

nsus Bureau assigns Viedicare costs in this manner in the Currem Pop

ulalion Survey.
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Akey leature ol population-based expenditures is that such programs generally need o expand as the population
ol a community expands. (This quality separates them lrom pure public goods, described helow.) For example, as the
population of a community increases, the number of police and firemen will generally need to expand in proportion.

In its study of the fiscal costs of immigration, The New Americans, the National Academy of Sciences argued that if
setvice remains fixed while the population increases, a pragram will hecome “congested,” and the quality of service for
users will deteriorate. Thus, the NAS uses the term “congestible goods” 1o describe population-based services.® High-
ways are an obvious exam ple of this point. In general, the cost of population-hased services can be allocated according
to an individual's estimated utilization of the service or at a flat per capita cost across the relevant population.

A sub-category of population-based services is government administrative support functions such as tax collec-
tions and legislative activities, Few taxpayers view tax collection as a government benelit; therefore, assigning the
cost of this “benetit” appears problematic.

The solution to this dilemma is to conceptualize government activities into two categories: primary functions
and secondary lunctions. Primary [unctions provide benelits directly (o the public; they include direct and means-
tested henelits, education, ordinary population-based services such as police and parks and public goods. By con-
trast, secondary or support functions do not provide direct benefits to the public but do provide necessary support
services that enable the government to pertorm primary functions. For example, no one can receive food stamp ben-
elits unless the government first collects taxes o fund the program. Secondary [unctions can thus be considered an
inherent part of the “cost of production” of primary lunctions, and the benefits of secondary support lunctions can
be allocated among the population in proportion to the allocation of benefits from government primary functions.

Government spent 662 billion on population-based services in FY 2004. Of this amount, some $546 billion
went for ordinary services such as police and parks, and $116 hillion went for administrative support functions.

Interest and Other Financial Obligations Relating to Past Government Activities. Ofien, (ax revenues
are insullicient 1o pay lor the [ull cost of government henelits and services. In that case, government will horrow
money and accumulate debt. In subsequent years, interest payments must be paid to those who lent the government
money. Interest payments for the government debt are in fact partial payments for past government benefits and ser-
vices that were not [ully paid [or at the time of delivery.

Similarly, government employees deliver services to the public; part of the cost of the service is paid for imme-
diately through the employee’s salary. But government employees are also compensated by future retirement bene-
tits. Expenditures of public sector retirement are thus, to a considerable degree, present payments in compensation
for services delivered in the past. The expenditure category “interest and other financial obligations relating to past
government activities” thus includes interest and principal payments on government debt and outlays lor govern-
ment employee retitement. Total government spending on these items equaled $468 billion in FY 2004 °

Allocation of the henelit of this spending is problematic since the benelits were actually delivered in past years,
hut a definite portion ol spending on interest and em ployee retirement was generated by past expenditures on behall
of low-skill households. Broadly conceived, spending on behall of low-skill households includes not only spending
for benefits in the current year, but also lagged spending that relates to outlays on such households in earlier years.
In this sense, the low-skill households’ share of interest and government employee retirement outlays would be pro-
portionate to their share of government expenditures in prior years. Although calculating the low-skill households®
share of spending in prior years would be very complex, the present analysis approximates this [igure by assuming
that these households’ share of expenditures in prior years is equal to its share of FY 2004 expenditures.

An alternative approach to allocating interest and employee retirement costs would employ the distinction between
government primary and secondary lunctions described in the prior section. Il government failed o pay interest on its
existing debt, it would be unable Lo borrow in the future; henelits would have 1o be slashed or taxes raised steeply. Gov-

National

8. National Research Council, The New Americans: Teonomic, Demaographic, and Tiscal Tiffects of Immigraiion (Washinglon, T
Academy Press, 1997, p. 303.
9. Ol this total, an estimated S67 billion represents the costs ol [inancial obligations resulling [rom past public goods expendilures. These

costs are entered in the public goods category in Table 1
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ernment’s hanoring of past linancial ohligations is thus an essential secondary lunction, a necessary cost of husiness that
enables government to perform its primary functions. The ullimate beneliciaries of this secandary function are the hen-
eficiaries of the primary functions that can be continued because government fulfills its debt obligations. The low-skill
households’ share of expenditures on these secondary tunctions would equal their share of benefits from primary func-
tion expenditures in FY 2004. Both approaches to allocating costs relating to interest and related financial obligations
vield the same level of spending on behalf of low-skill households in ['Y 2004.

Pure Public Goods. Cconomic theory distinguishes between “privale consumption goods” and pure public
goods. Economist Paul Samuelson is credited with first making this distinction. In his seminal 1954 paper “The Pure
Theory of Public Expenditure,”'" Samuelson defined a pure public good (or what he called in the paper a “collective
consumption good”) as a good “which all enjoy in common in the sense that each individual's consumption of such
a good leads to no subtractions from any other individual’s consumption of that good.” By contrast, a “private
consumption good” is a good that “can he parceled out among different individuals.” Its use by one person precludes
or diminishes its use by another.

A classic example of a pure public good is a lighthouse: The fact that one ship perceives the warning beacon does
not diminish the usefulness of the lighthouse to other ships. Another clear example of a governmental pure public good
would be a future cure for cancer produced by government-funded research. The fact that non-taxpayers would benefit
from this discovery would neither diminish its benefit nor add extra costs to taxpayers. By contrast, an obvious example
of a private consumption good is a hamburger: When one person eats it, it cannot be eaten by others.

Direct benelits, means-tested benelits, and education services are private consumption goads in the sense that
use ol ahenelit or service by one person precludes orlimits the use of that same henelitby other. (Two people cannat
cash the same Social Security check.) Population-based services such as parks and highways are often mentioned as
“public goods,” but they are not pure public goods in the strict sense described above. In most cases, as the number
ol persons using a population-hased service (such as highways and parks) increases, either the service must expand
(atadded cost Lo taxpayers) or the service will become “congested” and its quality will be reduced. Consequently, use
of population-based services such as police and fire departments by non-taxpayers does impose significant extra
costs on taxpayers.

Government pure public goods are rare; they include scientific research, delense, spending on veterans, inter-
national allairs, and some environmental protection activities such as the preservation of endangered species. Cach
of these [unctions generally meets the criterion that the benelits received by non-taxpayers do not result in a loss of
udlity for taxpayers. Government pure public good expenditures on these functions equaled S628 billion in I'Y
2004. Interest payments on government debt and related costs resulting lrom public good spending in previous
years add an estimated additional cost of $67 hillion, bringing the total public goads cost in [Y 2004 1o 5695 hillion.

Although low-income households that pay little or no tax do benetit trom pure public good programs, their gain
neither adds costs nor reduces benetits for others. Thus, the benetit gleaned by non-taxpayers from these pure public
good functions does not impose an extra burden on society. However, households that pay little or no tax are “free
riders” on public good programs in the sense that they benelit lrom government activities [or which they have not
paid. (For a further discussion of pure public goods, see Appendix B.)

Summary: Total Expenditures. As Table 1 shows, overall govermnment spending in FY 2004 came to $3.75 hil-
lion, or $32,706 per household across the entire U.S. population. Direct benefits had an average cost of $7,326 per
household across the whole population, while means-tested benelits had an average cost of $4,920 per household.
Cducation henelits and population-based services cost $3,143 and $5.7653, respectively. Interest payments on gov-
ernment debt and other costs relating to past government activities cost $3,495 per household. Pure public good
expenditures comprised 18.5 percent of all government spending and had an average cost of $6,056 per household.

A detailed breakdown of expenditures is provided in Appendix Table A-1 for federal expenditures and Appen-
dix Tables A—2A, A-2B, and A-2C for state and local expenditures.

B

=1

10, Paul A. Samuelson, “The Pure Theory of Public Expenditure,” Review of Feonomics and Statistics, Vol. 36, No. 4 (1834), pp
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K Table | SR 12
Summary of Total Federal, State, and Local Expenditures, FY 2004
Average
Percentage Expenditure
Federal State and Local Total of Total per Household
Expenditures Expenditures Expenditures Expenditures ~ Whole Population

(in milfions) (in milfions) (in milfions) (in dollars)
Direct Benefits 783,350 57,607 840,957 22.4% $7.326
Means-tested Benefits 406,512 158,240 564,752 15.0% $4.920
Educational Benefits 59,621 530,801 590422 15.7% $5,143
Population-Based Services 180,122 481,696 661818 17.6% $5,765
Interest and Related Costs* 182,000 219,260 401,260 10.7% $3,495
Pure Public Goods Expenditures 694,153 1,050 695,203 18.5% $6,056
Total Expenditures 2,305,758 1,448,654 3,754412 100.0% $32,706
Total Expenditures Less Public
Good Expenditures 1,611,605 1,447,604 3,059,209 $26,660
* Excludes interest costs resulting from public goods expenditures in prior years.
Source: Appendix Tables | and 2c

Taxes and Revenues

Total taxes and revenues for federal, state, and local governments amounted to $3.43 trillion in FY 2004, with an aver-
age cost of $29,919 per household across the whole population. A detailed breakdown of federal, state, and local taxes is
provided in Appendix Table A-3. The biggest revenue generator was the federal income tax, which cost the taxpayers
$808 billion in 2003, followed by Federal Insurance Contribution Act (FICA) taxes, which gathered $685 billion.

Property tax was the biggest revenue producer at the state and local levels, generating $318 billion, while general
sales taxes gathered $244 billion.

Summary of Estimation Methodology

This paper seeks to estimate the total cost of benefits and services received, and the total value of taxes paid, by
households headed by persons without a high school diploma. To produce this estimate, calculations were per-
formed on 50 separate expenditure categories and 33 tax and revenue categories. These calculations are explained
in detail in Appendix A and presented in Appendix Tables A—4 and A-5. The present section will briefly summarize
the procedures used.

Data on receipt of direct and means-tested benefits were taken from the U.S. Census Bureau’s Current Popula-
tion Survey (CPS). Data on attendance in public primary and secondary schools were also taken from the CPS; stu-
dents attending public school were then assigned educational costs equal to the average per pupil expenditures in
their state. Public post-secondary education costs were calculated in a similar manner.

Wherever possible, the cost of population-based services was based on the estimated utilization of the service by
low-skill households. For example, the low-skill households’ share of highway expenditures was assumed to equal
their share of gasoline consumption as reported in the Bureau of Labor Statistics Consumer Expenditure Survey
(CEX). When data on utilization of a service were not available, the estimated low-skill households’ share of popu-
lation-based services was assumed to equal their share of the total U.S. population.

The share of public goods received by low-skill households was assumed to equal their share of the total U.S.
population. The low-skill households’ share of the cost of interest and other financial obligations relating to past gov-
ernment activities was assumed to equal their share of current expenditures on direct and means-tested benefits,
education, population-based services, and public goods.




Federal and state income taxes were
calculated based on data from the CPS.
FICA taxes were also calculated from
CPS data and were assumed to fall solely
on workers.

Sales, excise, and property tax pay-
ments were based on consumption data
from the Consumer Expenditure Survey.
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X Chart |
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Government Expenditures on Households Headed

by Persons Without a High School Diploma

Annual Government Expenditures

per Household $43,084

$36,989

For example, if the CEX showed that low-
skill households accounted for 10 percent
of all tobacco product sales in the U.S.,
those households were assumed to pay 10
percent of all tobacco excise taxes.

$32,138

Corporate  income taxes were
assumed to be borne partly by workers
and partly by owners; the distribution of
these taxes was estimated according to
the distribution of earnings and property
income in the CPS.

Expenditures Minus
Public Goods and
Interest and Related Costs

Expenditures Minus Total
Public Goods Government
Spending Expenditure

Pure Public Good Spending: Defense, Scientific Research, International Affairs, Environment
Financial Obligations: Payments on Govemment Debt and Government Employee Retirement
W Immediate Benefits: Direct and Means-Tested Benefits, Education, Population-Based Services

A fundamental rule in the analysis
was that the estimated expenditure for
each program for the whole population
had to equal actual government outlays
for that program. Similarly, total revenue
for each estimated tax had to equal total revenue from the tax as reported in government budget documents.

Source: Appendix Table 4.

CPS data are problematic in this respect since they generally underreport both benefits received and taxes paid.
Consequently, both benefits and tax data from the CPS had to be adjusted for underreporting. The key assumption
in this adjustment process was that households headed by persons without a high school diploma (low-skill house-
holds) and the general population underreport benefits and taxes to a similar degree. Thus, if food stamp benefits
were underreported by 10 percent in the CPS as a whole, then low-skill households were also assumed to underre-
port food stamp benefits by 10 percent. In the absence of data suggesting that low-skill and high-skill households
underreport at different rates, this seemed to be a reasonable working assumption.

Costs of Benefits and Services for Low-Skill Households. The focus of this paper is the benefits received
and taxes paid by households headed by persons without a high school diploma. (Throughout the paper, these
households are also called low-skill households.) In 2004, there were 17.7 million such households in the U.S.
Appendix Table A—4 shows the estimated costs of government benefits and services received by these households in
50 separate expenditure categories. The results are summarized in Charts 1 and 2.

Overall, households headed by persons without a high school diploma (or low-skill households) received an
average of $32,138 per household in direct benefits, means-tested benefits, education, and population-based ser-
vices in FY 2004. If expenditures for interest and other financial obligations relating to past government activities are
added to the count, expenditures rise to $36,989 per household. If the cost of public goods is added, annual total
expenditures on benefits and services come to $43,084 per low-skill household.

Chart 2 gives a more detailed breakdown of the immediate benefits and services received by low-skill
households. Means-tested aid came to $11,963 per household, while direct benefits (mainly Social Security
and Medicare) amounted to $10,026. Education spending on behalf of these households averaged $4,891 per
household, while spending on police, fire, and public safety came to $1,999 per household. Transportation
added another $778, while administrative support services cost $1,273. Miscellaneous population-based services
added a final $1,208.

8
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XK Chart 2 SR 12 X Chart 3 SR 12

Government Expenditures for
Immediate Benefits and Services
for Households Headed by Persons

Taxes Paid by Households Headed by
Persons Without a High School Diploma

Total Taxes:

Without a High School Diploma g9, $9689 OtrerTacs
Total $163 jt_ercﬁeml Highway Taxes
$210 mo—

$32,138 Unemployment Insurance and

$268 — Worker's Compensation Taxation
$1,208 -ME - Other Population-Based $490 -_L_LFederaI Excise Taxes and Customs Duties
$1,273 = —Administrative Support

State Individual Income Tax
$778 ~JS-Transportation $686 — State Lottery Purchases

$1.999 + —Police, Public Safety
$704 Corporate Income Tax
Public Education: (Federal and State)
$4,891 Primary, Secondary,
: Post-Secondary
$1,371 State and Local Property Taxes
Direct Benefits:
$10026 Social Security, $1,474 Federal Individual Income Taxes

Medicare,
Other Cash Transfers

State and Local Sales and

$1:486 Consumption Taxes

$11,963 Means-Tested Aid

Federal Insurance Contribution Act

$2509 (FICA)

Average Expenditure

per Household Average Tax per Household

Source: Appendix Table 4. Source: Appendix Table 5

It is important to note that the costs of benefits and services outlined in Chart 2 are a composite average of all
low-skill households. They represent the total costs of benefits and services received by all low-skill households
divided by the number of such households. It is unlikely that any single household would receive this exact package
of benefits; for example, it is rare for a household to receive Social Security benefits and primary and secondary edu-
cation services at the same time. Nonetheless, the figures are an accurate portrayal of the governmental costs of low-
skill households as a group. When combined with similar data on taxes paid, they enable an assessment of the fiscal
status of such households as a group and their impact on other taxpayers.

Taxes and Revenues Paid by Low-Skill Households. Appendix Table A-5 details the estimated taxes and
revenues paid by low-skill households in 31 categories. The results are summarized in Chart 3. As the chart shows,
total federal, state, and local taxes paid by low-skill households came to $9,689 per household in 2004. Federal and
state individual income taxes comprised only 20 percent of total taxes paid. Instead, taxes on consumption and
employment produced the bulk of the tax burden for low-skill households.

The single largest tax payment was $2,509 per household in Federal Insurance Contribution Act (FICA) tax.
(Workers were assumed to pay both the employee and employer share of FICA taxes.) On average, low-skill house-
holds paid $1,486 in state and local sales and consumption taxes. The analysis assumed that a significant portion of
property taxes on rental and business properties was passed through to renters and consumers; this contributed to a

9




$1,371 property tax burden for the aver-
age low-skill household. The analysis
also assumed that 70 percent of corpo-
rate income taxes fell on workers; this
contributed to an average $704 corporate
tax burden for low-skill households.
Low-skill households are frequent partic-
ipants in state lotteries, with an estimated
average purchase of $686 in lottery tick-
ets per household in 2004.

Balance of Taxes and Benefits. On
average, low-skill households received
$32,138 per household in immediate
government benefits and services in FY
2004, including direct benefits, means-
tested benefits, education, and popula-
tion-based services. Total benefits rose
to $43,084 if public goods and the cost
of interest and other financial obliga-
tions are added.

By contrast, low-skill households
paid only $9,689 in taxes. Thus, low-
skill households received at least three
dollars in benefits and services for each
dollar in taxes paid. If the costs of public
goods and past financial obligations are
added, the ratio rises to four to one.

Strikingly, as Chart 4 shows, low-
skill households in FY 2004 had average
earnings of $20,564 per household,;
thus, the average cost of government
benefits and services received by these
households not only exceeded the taxes
paid by these households, but substan-
tially exceeded the average earned
income of these households.

Net Annual Fiscal Deficit. The net
fiscal deficit of a household equals the
cost of benefits and services received
minus taxes paid. As Chart 5 shows, if
the costs of direct and means-tested
benefits, education, and population-
based services alone were counted, the
average low-skill household had a fis-
cal deficit of $22,449 (expenditures of
$32,138 minus $9,689 in taxes). The
net fiscal deficit of the average low-skill
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Taxes Paid and Benefits Received: Households
Headed by Persons Without a High School Diploma

$43,084
$32,138
$20,564
$9,689
Average Average Average Annual Total
Annual Annual Government Average
Household Taxes Paid Expenditures Annual
Earnings Minus Public Goods, Government
Interest Costs,and Expenditure
Related Obligations
Note: Figures refer to average per household amounts.
Source: Appendix Tables 4 and 5
X Chare 5 SR 12

$32,138

Dropout Households Receive More Than Three
Dollars in Benefits for Every Dollar Paid in Taxes

$9,689 ‘

$22,449

Average Average Benefits: Direct Benefits,
Taxes Paid Means-Tested Benefits, Education,
Population-Based Services

Note: Figures refer to average per household amounts,
Source: Appendix Tables 4 and 5

Fiscal Deficit

Net

household actually exceeded the household’s earnings. If interest and other financial obligations relating to past
government activities were added as well, the average deficit per household rose to $27,301.
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In addition, the average low-skill household was a  [®charc6 SR 12
free rider with respect to government public goods,
receiving public goods costing some $6,095 per house- Total Annual Net Cost of ngh School

hold for which it paid nothing.
P & Dropout Households to the Taxpayer
Net Lifetime Costs. Receiving, on average, at least

$22,449 more in benefits than they pay in taxes each $483 Billion
year, low-skill households impose substantial long-term

costs on the U.S. taxpayer. Assuming an average 50-year $357 Billion

adult life span for heads of household, the average life-

time costs to the taxpayer will be $1.1 million for each

low-skill household, net of any taxes paid. If the costs of

interest and other financial obligations are added, the

average lifetime cost rises to $1.3 million per household.

Aggregate Net Fiscal Costs. In 2004, there were 17.7

million low-skill households. As shown in Chart 5, the Excluding Spending on Excluding Spending on
average net fiscal deficit per household was $22,449. Pa';;bel:]cf:: lés’ot]et::;s;m Public Goods
This means that the total annual fiscal deficit (total ben- Debt and Related Costs

efits received minus total taxes paid) for all 17.7 million
low-skill households together equaled $397 billion (the
deficit of $22,449 per household times 17.7 million
households). This sum includes direct and means-tested benefits, education, and population-based services.

Source: Heritage Foundation calculations,

If the low-skill households’ share of interest and other financial obligations for past activities is added, the total
annual fiscal deficit of these households rose to $483 billion. Over the next ten years, the constant dollar net cost of
low-skill households (immediate benefits received minus taxes paid) is likely to be at least $3.9 trillion. Policy
changes that would expand entitlement programs such as Medicaid will increase these costs at the margin. On the
other hand, changes in immigration law that would significantly increase the inflow of low-skill workers and families
will increase future government spending dramatically.

Low-Skill Households Compared  [®charc7 SR 12
to Other Households. Chart 7 com-

pares households headed by persons Fiscal Impact by Education Level
without a high school diploma to

h_ousehdds hgaded by persons with a Households Headed Households Headed

high school diploma or better. Whereas by Dropouts by Persons with High

the dropout-headed household paid $43,084 School Diploma or More
only $9,689 in taxes in FY 2004, the

higher-skill households paid $34,629— Cost of Public $34,629

more than three times as much. While Goods, Interest $30,819
dropout-headed households received Gozd,,x:g;id

from $32,138 to $43,084 in benefits,

high-skill households received less:

$21,520 to $30,819. The difference in pzie

government benefits was due largely to $9.689 $21,520
the greater amount of means-tested aid .

received by low-skill households.

Households headed by dropouts Tax:serpald ExpeT,:’j?;,res Tax::,rpald EXP;OS?JU,@S
received $22,449 more in immediate Household  per Household Household  per Household
benefits (i.e., direct and means-tested Source: Appendix Tables 4 and 5; additional data available upon request,
aid, education, and population-based
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services) than they paid in taxes. Higher-skill households paid $13,109 more in taxes than they received in imme-
diate benelits.

Externalities of Benefits. It might be argued that certain government benefits generate positive extemalities; that
is, they benefit society at large as well as the immediate beneficiary. This is argued most often with respect to education.

An increase in the skill level of each U.S. worker may have a positive feedback effect that increases the produc-
tivity and wage of other workers; thus, everyone will gain indirectly as the overall skill Tevel ol U.S. workers rises.

Consequently, it might be argued that all Americans benetit economically from the education of children in low-
skill families. It so, it might be turther argued that it is inappropriate to assign the full per pupil costs of education
to children in low-skill households. But if other households benetit indirectly from the education of children in low-
skill families, it is equally true that low-skill families henefit indirectly from the education of children in middle- and
upper-class tamilies. This is particularly true of the education of high-skill workers who will produce future tech-
nological and managerial innovations that lead to productivity increases.

Thus, il it is true that the education of children in low-skill homes produces positive externalities that raise the
incomes ol mare allluent families, it is equally true that the education of children in more allluent hames will produce
positive externalities [or low-skill households, Rather than attempting 1o map the reciprocal extemalities of education,
it appears simpler to assign the full per pupil cost of public education to the child receiving that educarion.

Education as a Social Investment. It is sometimes argued that the costs of public education should be “off the
hooks” and should not be counted toward the fiscal deficits generated by low-skill households. Proponents of this
view contend that publicly financed education for children in low-skill families represents a positive investment for tax-
payers because it will increase the wages eamed and taxes paid by those children as adults, thereby reducing the tuture
tiscal drag (benefits in excess of taxes) that their children will impose on society. ! Although this argument obviously
has considerable merit, two caveats are in order.

First, even il public education does represent a positive investment [or taxpayers, the immediate costs ol that
investment are real. When children in low-skill families receive public education, other [amilies generally will pay
the costs of that education and will be forced to forgo their own economic needs and wants to do so. Consequently,
education costs should remain on the ledger when computing the net transters between social groups.

Second, the potential returns Lo public education often appear exaggerated. When a child from a lower socioeco-
nomic class receives subsidized public education, three fiscal outcomes are possible:

1. There is no increase in wages, and the child remains in the same deep fiscal deficit as his parents;

2. The ¢hild’s income increases, and the magnitude of his [iscal delicit is reduced relative o that of his
parents, but the child remains in fiscal deficit when becoming an adult; or

3. Cducation raises the child’s income to the point where he becomes a positive fiscal contributor (taxes
exceed benelits over a lifetime).

Simplistic accounts of the gains from education often suggest that schooling will enable children from a lower
socioeconontic standing to readily achieve the third outcome. Given the regressive nature of the distribution of ben-
efits and the progressive nature of taxation, this seems unlikely. On average, an individual must achieve a fairly high
income Lo become a net fiscal contributor. This does not mean that investment in education is unwise. Tt simply
means that society should be realistic about its expectations with respect to what education can achieve.

Conclusion

Households headed by persons without a high school diploma are roughly 15 percent of all U.S. households.
Overall, these households impose a significant fiscal burden on other taxpayers: The cost of the government benefits

11. The analysis in this paper does not include fiscal impacts in the second generation, that is, it does not examine the fiscal status of children
in low-skill households once they become adulis and begin 1o live independently. Cnee & minor child in a low-skill household becomes an
adul and moves out of his parents” househald, he is no lenger included i the fiscal cost analysis for the parents’ househald

12




179

The Heritage Foundation

they consume greally exceeds the axes they pay o government. Belore government undertakes 1o transler even
more economic resources Lo these households, it should have a very clear account of the magnitude of the economic
transfers that already occur,

The substantial net tax burden imposed by low-skill U.S. households also suggests lessons tor immigration pol-
icy. Recently proposed immigration legislation would greatly increase the number of poorly educated immigrants
entering and living in the United States.'? Belore this policy is adopted, Congress should examine carefully the
potential negative liscal ellects of Tow-skill immigrant households receiving services.

Politically feasible changes in government policy will have little effect on the level of fiscal deficit generated
by most low-skill households for decades. Tor example, to make the average low-skill household fiscally neutral
(laxes paid equaling immediate benelits received plus interest on government debt), it would be necessary Lo
eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost of public education in half.
It seems certain that, on average, low-skill households will generate deep fiscal deticits for the toreseeable tuture.
Policies that reduce the future number of high school dropouts and other policies aftecting tuture generations could
reduce long-term costs.

Future government policies that would expand entitlement programs such as Medicaid would increase future
deficits at the margin. Policies that reduced the out-of-wedlock childbearing rate or which increased the real educa-
tional attainments and wages of Tuture Tow-skill workers could reduce deficits somewhat in the Tong run.

Changes to immigration policy could have a much larger effect on the fiscal deficits generated by low-skill fam-
ilies. Policies which would substantially increase the intlow of low-skill immigrant workers receiving services would
dramatically increase the fiscal deficits described in this paper and impose substantial costs on U.S. taxpayers.

—Rober( Rector is Senior Research Fellow in Domestic Policy Studies and Christine Kim is a Policy Analyst in Domestic
y Studies at The Heritage Foundation. Shanea Watkins, Ph.D., is Policy Analyst in Empirical Studies in the Center for
Datu Analysis ut The Heritage Foundation,

12. Robert Rector, “Senate Immigration Bill Would Allow 100 Million New Legal Immigrants over the Next Twenty Years,” Heritage Foun-
dation WebMemo No. 1076, May 13, 2006, Robert Reclor, “Tmmigration Numbers: Seuling the Record Straight,” [eritage Toundation
WebMemo No. 1097, May 26, 2006
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Appendix A
General Methodology

Introduction

This appendix documents the methods used to calculate the spending and tax figures presented in the paper.
Throughout, the term “low-skill households” is used as a synonym for households headed hy persons without a high
school degree.

Data Sources

Data on lederal expenditures were taken [rom Historical Tables, Budget of the United States Government, Fiscal Year
2006." Daia on federal taxes and revenues were taken lrom Analytical Perspectives, Budgel of the United States Gov-
ernment, Tiscal Year 2006,

State and local aggregate expenditures and revenue data were taken from the U.S. Bureau of Census survey of
government finances and employment. !> Added information on state and local spending categories was taken from
U.S. Census Bureau, Federal State and Local Governments: 1992 Government Tinance and Employment Clussification

16
Manual.

Detailed information on means-tested spending was taken [rom Congressional Research Service, Cash and Non-
cash Be s for Persons with Limited Income: Eligibility Rules, Recipient and Expenditure Data, FY2002-FY2004. This
report provides imporant information on state and local means-tested expenditures [rom states’ and localities’ own
financial resources as distinct from expenditures funded by federal grants in aid. !

Data on Medicaid expenditures lor diflferent recipient categories were taken [rom the Medicaid Statistical Inlor-
mation System (MSIS) as published in Medicare & Medicaid Statistical Supplement, 2006."® Data on the distribution
of benetits and distribution of some taxes were taken from the U.S. Census Bureaw’s Current Population Survey
(CPS) of March 2005 {(which covers the year 2004).lg Additional data on public school attendance were taken from
the October 2004 Current Population Survey.2® Data on household expenditures were taken from the Bureau of Labor
Statistics Consumer Cxpenditure Survey (CEX) for 20042

Data on Medicaid expenditures in institutional long-term care facilities were taken from Medicare & Medicaid
Statistical Supplement, 2006 Data on the education levels of eldetly persons in institutional long-term care facilities
were taken from the National Long Term Care Survey (NLTCS) 23 Dawa on the number of individuals residing in
nursing homes in the average month and the number of Medicaid recipients in nursing homes were aken lrom the

cal Year 2006
ment, Fiscal Year 200C, pp. 299-313.

13. Office of Management and the Budget. Historical Tables, Budget of the United States Governme:
14. Office of Management and the Budget. Analytical Perspectives, Budget of the United States Gov
15, See www.census.gov/govs/estimate/0400uss_Lhiml.
16. See hitp://fip2. census.govigovs/class/classfull. pdy.

7. Congressional Research Service, Cush and Noncash Benefits for Persons with Limited Income: Eligibility Rules, Recipient and Expenditure Data,

FY2002-FY2004, March 27. 2006,

18, LS. Department ol Health and Human Services.
icald Tables 14.1-14.27, 2006, This sury

enters [or Medicare and Medicaid Services, Medicare & Medicuid Statistical Supplement,

overs 2003,

19. lysis used an electronic version of the March CPS$ data [rom the National Bureau of Economic Research. See wwwnberorg/datal
tmi.
20 analysis used an electrenic version of the October CPS data [rom the National Bureau of Econemic Research www nberorg/deatal
cpsheml.
21, ULS. Department of Tabor, .S, Bureau of s, Consumer Fxpenditure in 2004, Report 992, April 2006,

enters [or Medicare and Medicaid Services, Medicare & Medicaid Siistical Supple-

1
22. 118 Deparlment of TTealth and TTuman Se
‘ s 14.1-14.27, 2006
rsity and National Tnstilules of Tlealth, National Tnsiilute on Aging, National Tong Term Care Survey, 1999 Public Use Daia
Tiles National Tong Term Care Study (NTTCS), 1999 public use dawasel. Produced and distributed by the Duke University Center lor
Demographic Studies with [unding Irom the National Institute on Aging under Grant No. URL-AG07198. The NLTCS i a nationally
representative sample of individuals ages 65 years and older in long-term care facilities
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2004 National Nursing Home Survey (NNHS). Data on the number of individuals in other types of institutions were
taken from Census 2000 Summary File 1,24

Count of Households. The Current Population Survey (CPS) reports some 113,15 million households in the U.S.
in 2004. In addition, in the average month in 2004, some 1.65 million persons resided in long-term care facilities 2?

These long-term care residents were not included in the population reported in the CPS; hawever, hecause these
individuals are the beneficiaries of a substantial share of Medicaid expenditure, it is important that they be included
in any accounting of fiscal halances and distribution. Consequently, the 1.65 million persons in long-term care lacil-
ities were included in the present analysis; each individual in such a facility was counted as a separate houschold,
swelling the overall count of households from 113.15 million to 114.8 million. 2

Calculating Aggregate Federal, State, and Local Spending. Aggregate [lederal expenditures at the sub-
function level were taken trom Historical Tables, Budget of the United States Government, FY 2007. These data are pre-
sented in Appendix Table A-1. State and local aggregate expenditures were based on data from the U.S. Bureau of
Census survey of government 27

Two modifications were necessary to yield an estimate of the overall combined spending for federal, state, and
local government. Tirst, some $408 hillion in state and local spending is linanced by grants in aid [rom the lederal
government. Since these [unds are counted as lederal expenditures, recording them again as state and local expen-
diture would constitute a double count. Consequently, federal grants in aid were deducted from the appropriate cat-
egories of state and local spending.

A second modification involves the treatment of market-like user fees and charges at the state and local levels.
These transactions involve direct payment of a fee in exchange for a government service: for example, payment of an
entry fee at a park. User fees are described in the federal budget in the following manner:

[In addition o collecting taxes...the Tederal Government collects income [rom the public lrom
market-oriented activities and the linancing ol regulatory expenses, These collections are classified
as user charges, and they include the sale of postage stamps and electricity, charges [or admittance
to national parks, premiums for deposit insurance, and proceeds from the sale of assets such as
rents and royalties for the right to extract oil from the Outer Continental Shelf.2®

In the federal budget, user fees are not counted as revenue, and the government services financed by user fees
are not included in the count of government expenditures. As the Office of Management and Budget states:

[User charges] are subtracted from gross outlays rather than added to taxes on the receipts side of
the budget. The purpose of this treatment is o produce budget totals (or receipts, oullays, and
budget authority in terms of the amount of resources allocated governmentally, through collective
political choice, rather than through the market.2°

24. Department of Health and Human Services, Centers for Disease Contrel and Prevention, National Center for Health Statistics, 2004
National Nursing Home Survey (NNHS), public use [iles, and LLS. Census Bureau. 2000 Census Summary File (SF 1) PCTL6,
PCTL7-PCTLTL

25 age month in 2004, about 149 million individuals resided in nursing homes; another estimated 135,000 individuals resided
e Institutions ether than nursing homes. Data on nursing home residents come [rom Department of Health and Human
‘enters [or Disease Control and Prevention, National Center [or Health Statistics, 2004 National Nursing Home Surv
use [iles. Data on individuals in other types of long-lerm care institulions come [rom the Bureau of Labor Statistics.
20. ndividuals in long-term care [acililies are not counted in the CPS, they are not included in the expenditure and reve loca-

B
tion estimation of this analysis. except for Medicaid expenditures on institutional long-lerm care. However, they are included in the
Lotal number of U.S. households and the Lotal number ol Tow-skill househalds. To the extent that individuals without a high schoeol

¢ sent a disproportionate share ol the population in institutional long-lerm care and receive a number of government benelits
s, this analysis provides an underestimation of both aclual aggrega

e and a

age expenditures received by low-skill house-

holds in the

2 vsfestimale/0400ussl_T himl.
28, Olfice of Management and Budgel, Analytical Perspectives, Budget of the United States Government, Fiscal Year 200
29. Ihid
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In contrast, Census tabulations of state and local government linances include user lees as revenue and also
include the cost of the service provided for the fee as an expenditure.* The most prominent user lees treated in this
manner in the Census state and local government financial data are household payments to public utilities for water,
power, and sanitation services

But market-like, user fee payments of this type do not invelve a transfer of resources from one group to another
or [rom one household Lo another, In addition, government user lee transactions do not alter the net fiscal deficit or
surplus of any household (defined as the cost of total government benelits and services received minus total taxes
and revenues paid) because each dollar in services received will be marched by one dollar of fees paid, Finally, deter-
mining who has paid a user lee and received the corresponding service is very difficult.

For these reasons, this paper has applied the [ederal accounting principle of excluding most user [ees [rom rev-
enue tallies and excluding the services funded by the fees from the count of expenditures 1o state and local govern-
ment finances. This means that user charges and fees were removed from both the revenue and expenditure tallies
tor state and local government. As noted, the inclusion or exclusion of these user fees has no effect on the fiscal def-
icit ligures lor low-skill households presented in this paper.

Appendix Tables A-2A, A-2B, and A-2C show the deductions of federal grant in aid and user fee expenditures
that yielded the state and local expenditure totals used in this analysis.

Estimating the Allocation of Direct and Means-Tested Benefits. In most cases, the dollar cost of direct ben-
elits and means-lested benefits received hy low-skill househalds was estimated by the dollar cost of benelits received
as reported in the Census Bureaw’s Current Population Survey (CPS). One problem with this approach is that the
CPS underreports receipt of most government benetits. This means that the aggregate dollar cost of benefits tor a par-
ticular program as reported in the CPS is generally less than the actual program expenditures according to govern-
ment budgetary data.

To be accurate, any [iscal analysis must adjust lor henelit underreporting. This has been done in prior studies;
for example, the National Academy of Sciences study of the fiscal costs of immigration, The New Americuns, made an
adjustment for such underrepomng.'g !

The current analysis adjusts [or underreporting in the CPS with a simple mathematical procedure that increases
overall spending on any given program to equal actual aggregate spending levels and increases expenditures on low-
skill households in an equal proportion. Let:

E,. = total expenditures for program x reported in the CPS;

L}, = expenditures for program x for low-skill houscholds reported in the CDS;

E;,. = total expenditures for program x according to independent budgetary soutces; and
H; = number ol Tow-skill households in the CPS.

The share of expenditures reported in the CPS received by low-skill households would equal E;,/E,,.. The actual
expenditures allocated to low-skill households would be estimated to equal (B /E,,} times Ej,.

“The

€

(L1 /L, umes (D, /Hp

rage per household henelit lrom the program received by Tow-skill households would equal:

Tor example, if the CPS reported that low-skill households received 50 percent of food stamp benetits and the
total expenditures on lood stamps according o budgetary data were $10 billion, then low-skill households would
he estimated (o receive S5 billion in lood stamp benelits. Il there were 20 million Tow-skill households, then the aver-
age food stamp benetit per low-skill household would equal $5 billion divided by 20 million households, or $250.

30, ULS. Census Bureaw, Tederal State and T ocal Governments: 1992 Government Finance and Fmployment Classification Monual, sections 3.31
and 7.24.

31. National Research Council, The New Americans: Economic, Demagraphic, and Fiscal Effects of Immigration (Washinglon, D.C.: National
Academy Press, 1697, p. 308
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The key assum ption behind this underreporting adjustment procedure is that Tow-skill households underreport
receipl of wellare and other government benelits at roughly the same rate as the general population. For example,
if receipt of food stamps is underreported by 15 percent in the CPS for the overall population, the adjustment pro-
cedure assumes that the sub-group of low-skill households in the CPS would also underreport food stamp receipt
by 15 percent. The average level of tood stamp benetits among low-skill households as reported in the CPS is then
adjusted upward by this ratio to compensate for the underreporting.>* Since there is no evidence to suggest that low-
skill households underreport government benefits to the Census at a rate different from that of the general popula-
tion, this procedure appears valid as an estimaring technique.

Estimating the Allocation of Education Expenditures. The average cost of public education services was
calculated in a somewhat different manner since the CPS reports whether an individual is enrolled in a public
school but does not report the cost of education services provided. Consequently, data rom the Census survey
ol governments were used Lo calculate the average per pupil cost of public primary and secondary education in
each state.”? The total governmental cost of primary and secondary schooling for each household was then esti-
mated by multiplying the number of enrolled pupils in the household by the average per pupil cost in the state
where the household resides.

This procedure yielded estimates of total public primary and secondary education costs for low-skill households
in the CPS and for the whole population in the CPS. Adjustments for misreporting in the CPS were made according
to the procedures outlined above. (This process is described more fully below.) Public costs for post-secondary edu-
cation were allocated in a similar manner.

Estimating the Allocation of Medical Expenditures. There is often conlusion conceming the calculation of
the cost of Medicaid and Medicare benelits by the Census. The Census makes no eflort 1o determine the costs of
medical treatments given to a particular person. Instead, it calculates the average cost of Medicaid or Medicare ben-
efits per person for a particular demographic/beneficiary group. For example, per capita Medicaid costs for children
are very dillerent from those lor the elderly. The Census assigns the appropriate per capita Medicaid or Medicare
costs o each individual who reports coverage in the CPS, according 1o the individual’s beneficiary class: lor example,
elderly, children, non-clderly able-bodied adulis, and disabled adults.

The present analysis uses the per capita Medicaid and Medicare costs provided by the CPS and then adjusts tor
underreporting according to the procedures described above. (For more details, see the specific discussion of Medi-
care and Medicaid below.)

Medicaid expenditures on persons in institutional long-term care facilities require separate calculations, In the
average month in 2004, some 1.65 million petsons resided in long-term care facilities;** about 62 percent of these
individuals received Medicaid assistance. ™

Individuals in long-term care facilities are not included in the population reported in the CPS. In FY 2004, some
§76 billion in Medicaid funds was spent on individuals in nursing homes and other institutional long- [tITll care facil-
ities, > of which nearly 60 percent was spent on Medicaid recipients without a high school diploma >’

Estimating the Allocation of Population-Based Services. Wherever possible, this analysis has allocated the
cost of population-hased services lor Tow-skill households in proportion o their estimated utilization of those ser-

32
33. ernments Division, Public Education Finances, 2004, issued March 2006, Costs included both current ex
34 verage mumh in /_NH aboul 1.49 million individuals resided in nursing homes; another estimated 155,000 individuals resided

inlong-lerm care institutions other than nursing homes.

mes [rom the 2004 National Nursing TTome Survey (NNTTS). This analysis assumes thal the share ol Medicaid
recipients in other Lypes of Tong-term care institutions is equal Lo the share of Medicaid recipients in nursing homes.

36. Tislimales based on TY 2003 MS penditure dala, as published in Medicare & Medicaid Stadis upplement, 2006, and adjusted Lo
equal actual TY 2004 expenditure eported by the CRS. The spending ligure includes & 16 percent in
cal se

33. The 62 percenl slatisti

e Tor ancillary medi-

€8,

37. FEstimate comes from the 1998 National Leng Term Care Survey.
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vices. For example, the proportionate utilization of roads and highways by Tow-skill households was estimated, in
part, on the hasis of their share of gasoline purchases as reported in the Consumer Expenditure Survey (CEX).

When an estimate of proportionate utilization was not possible, the cost of population-based services was allo-
cated on a uniform per capita basis. Some population-based services, such as airports, will be used infrequently by
low-skill households; in these cases, the cost of the service for low-skill households was set at zero or at an arhitrary
Tow level.

Estimating the Allocation of the Costs of General Government and Administrative Support Services.
Allacation of the costs of general government services such as tax collections and legislative lunctions presents dil-
ficulties since there is apparently no one who directly benelits [rom those services. Most taxpayers would regard IRS
collection activities as a burden, not a benefit; however, while government administrative tunctions per se do not
benefit the public, they do provide a necessary foundation that makes all other government benetit and service pro-
grams possible. A household that receives food stamp benetits, for example, could not receive those benetits unless
the IRS had collected the tax revenue to fund the program in the first place.

It seems reasonable o integrate proportionally the cost of government support services into the cost of other
government functions that depend on those services. Following this reasoning, the expenditures for general govern-
ment and administrative support have heen allocated among households in the same proportions that total direct
benefits, means-tested henefits, education, and population-hased services are distributed among households, ™

Estimating the Allocation of Financial Obligations Relating to Past Government Activities. Year by
year, throughout most of the post-war period, U.S. taxpayers have not paid for the full cost of benefits and services
provided by government. A portion of annual costs is passed on to be paid in future years.

Government costs are shifted o future years through two mechanisms, Tirst, when government expenditure
exceeds revenue, the government runs a deficit and borrows funds. The cost of horrowing is passed to luture years
in the form of interest payments and repayments of principal on public debts. Second, when a government employee
provides a service to the public, part of the cost of that service is paid for immediately through the employee’s salary,
but the employee may also receive government retirement benelits in the [uture in compensation lor services pro-
vided in the present. Expenditures on public-sector retirement systems are thus, o a considerable degree, present
payments in compensation for services delivered in the past.

The mechanism for allocating these costs tor past service among the present-day population is uncertain. In this
paper, the following procedure was used.

Tirs, veterans henelits were regarded as compensation [or pure public goods and were allocated as such.

Second, the share of debt payments associated with past public good expenditure was considered a pure public
good itsell and allocated as such.

Third, the remaining interest and government retirement payments were allocated in proportion to the share of
all direct benetits, means-tested benefits, education, and population services received by a group in FY 2004. Thus,
the share of interest payments on government debt and government employee retitement costs allocated to low-skill
households was proportionate (o those households’ share ol direct and means-tested henelit spending, education,
and spending on population-hased services in FY 2004,

There are two rationales for this allocation. First, the government’s honoring of past tinancial obligations is a
necessary precondition for current government operations. For example, if government violated its obligations and
relused to pay retirement benelits owed to past employees, it would [ind it difficult to hire current employees, a least
at their present wage rates. Similarly, if the government failed to pay interest on its existing debt, it would find it very
difficult to borrow money in the future; unable to borrow, the government would be forced to slash benefits or
sharply raise taxes. Thus, payment of past government tinancial obligations is a necessary element of current gov-
ernment operations; it is an integral part of the “cost of production” of current gavernment benefits and services.

38 Approximately 27 percent of total federal expenditure is deveted to pure public good functions; thus, 27 percent of federal support ser-
vice expenditure was assumed 1o assist public good functions.
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As in the case of ax collections, the public does not benelit directly rom the payment ol past governmental
financial obligations, but the payment of those past olligations makes the provision of current benelits and services
possible. Payment of past obligations is an important governmental secondary function that makes primary func-
tions possible.

It seems reasonable, therefore, to integrate the cost of servicing past financial obligations into the costs of current
government operations and o allocate the benelits of debt service expenditures in proportion (o the distribution of
Q -1 . . N
present benefit and services.* That procedure has been used in this analysis.

A second perspective on this issue can be obtained by considering the multi-year costs of high school dropout
households rather than just the single-year costs. As noted, in most vears in the post-war period, government has
[ailed 1o pay [ully for its activities, passing part of the cost on Lo [uture years. A significant portion ol current gov-
ernment debt represents benetits tor low-skill households that were financed by deficit spending in prior years. In
a multi-year perspective, the true fiscal cost of low-skill households includes not merely the fiscal deficit (benefits
minus taxes) for the current year, but the fiscal deficit ot low-skill households from prior years that has been shifted
[orward o the present by government borrowing.

Consequently, the true cost of low-skill households for the taxpayers would include the portion of government
debt obligations that can be attributed to past benetits for low-skill households. To calculate this, it would be nec-
essary Lo calculate the share of government debt that can be auributed (o past benelits and services for Tow-skill
households, a number that would be roughly comparable o the share of total government spending allocated on
behalf of low-skill households in prior years.

Calculating such a tigure would be a daunting task; however, review of government spending over the past three
decades suggests that the share of spending devoted to low-skill households has prabably not changed dramatically
over that ime. Consequently, the share of government spending on direct benelits, means-tested benelits, educa-
tion, and population-based services o support low-skill households in FY 2004 (19 percent) can serve as a very
rough proxy for the share of spending on such households in recent decades. Thus, the share of interest on the gov-
ernment debt that can be attributed to past expenditures on low-skill households is probably roughly proportionate
Lo the share of current spending devoted to thase households.

Estimating the Distribution of Pure Public Goods. Government pure public goods include expenditures on
defense, veterans, international affairs, scientific research, and part of spending on the environment, as well as debt
obligations relating to past public good spending. The total cost of pure public goods was divided by the whole U.S.
population to determine an average per capita cost.

The share ol henelits going 1o Tow-gkill households was estimated based on their share of the population; the
average value came out at roughly $6,000 per low-skill household. (This procedure assumes that low-skill house-
holds receive the same per capita udility trom pure public good spending as does the general population.) Thus, it
might be reasonable to say that each low-skill household benefits from some $6,000 in public goods spending each
year (hat it does not pay lor, but it would be inaccurate Lo assume that the benelit received hy low-skill households
imposes added costs on society. For a lurther discussion, see Appendix B.

Estimating the Distribution of Taxes and Other Government Collections. The distribution of fed-
eral and state income taxes was calculated from CPS data. The Census imputes tax payments into the CPS based
on a household’s income and demographic characteristics and the appropriate federal and state tax rules; how-
ever, since income is underreported in the CPS, this means that imputed taxes will also be oo low. Thus, the
imputed tax payments in the CPS were adjusted to equal the aggregate income tax revenues reported in gov-
ernment budgetary documents. Federal revenue totals were taken from Analytical Perspectives, Budget of the U.S.
Government, Fiscal Year 2006.%° State and local tax and revenue data were taken from the U.S. Census survey
of governments. *!

39, Financial obligations also include government employee retirement costs.
40, Olfice of Management and Budget, Analytical Pevspeciives, Dudget of the United Stales Government, Tiscal Year 2006, pp. 209-323,

timate/0400ussl_T htmi

41, See wiwwcansits g
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The pracedures lor adjusting lor the underreporting of income taxes were the same as those used to adjust for
underreparting of expenditures. For example, lor lederal income tax, let:

T, = total income tax reported in the CPS;

T = total income tax for low-skill households reported in the CPS;

Ty, = total income tax according to independent budgetary sources; and
H; = number of low-skill households in the CPS.

The share of Ltaxes paid by low-skill househalds as reported in the CPS would equal T;/T,. The actual taxes allo-
cated o low-skill households would be estimated Lo equal (T; /T, ) times T;,.

The average tax paid per low-skill household would equal:
(T /T ) times (Ty/Hp)
State income taxes were adjusted for underreporting according to the same formula.

Tmplovees were assumed to pay both the “employee” and “employer” share of TICA taxes. Allocation of FICA
taxes was estimated hased on the distribution reported in the CPS, adjusted lor underreporting in the manner
described abave.

The incidence of federal and state corporate profits tax was assumed to fall 70 percent on workers and 30 per-
cent on owners of capital. *? The workers' share was allocated according to the distribution of earnings in the CPS,
the owners share according Lo the allocation of property income in the CPS.

Sales and excise Laxes were assumed to fall on the consumer: tax payments were estimated hased on the share
of total consumption of relevant commodity or commodities in the Consumer Cxpenditure Survey. Tor example,
since the CEX reported that househalds headed by persons without a high school degree consumed 18.2 percent of
the sales of wohacco products, these same households were estimated (o pay a corresponding 18.2 percent of all
excise and sales taxes on tobacco products. Additional information on specific taxes is provided helow.

Specific Calculations on Expenditures

The average cost of government benelits and services per Tow-skill household was caleulated for 50 separate
expenditure categories. The algorithms employed for each category are described below, and the specific caleula-
tions are shown in Appendix Table A—4.
Calculations for Specific Direct Benefit Expenditures.

*  Social Security Benefits. Social Security benefits for individual households were calculated using dol-
lar benefit values reported in the CPS. Adjustments tor underreporting of benefits in the CPS were made
using the procedures described above.

*  Medicare. The value of Medicare benelits per household was calculated based on dawa in the Cl he
caleulates the value ol Medicare coverage lor an individual as equal wo the average cost per eligible heneliciary.
Adjustments for misreporting of benefits in the CPS were made using the procedures described above ™

*  Unemployment Insurance Benefits. Unemployment insurance benetits tor individual households
were calculated using dollar benelit values reported in the CPS. Adjustments lor underreporting of hen-
efits in the CPS were made using the procedures described above.

*  Workmen’s Compensation. Workmen’ compensation benefits for individual households were calcu-
lated using dollar benefit values reported in the CPS. Adjustments lor underreporting of benefits in the
CPS were made using the procedures described above.

42, William C. Randolpl ternational Burclens of the Corporate Income Tax,” Congressicnal Budget Office Working Paper No. 2006-09, 2006,
43. In the case of Medicare, the CPS actually slightly overreports the 1otal cost of benelits; therelore, in this c
results in asmall reduction in Medicare costs per household compared to the CPS data

se, he adjustment procedure
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*  Other Federal Retirement Programs. ‘This category includes Railroad Retirement and the Black Lung
Disability Trust Fund. Benefits lor individual houscholds were calculated using dollar values reported in
the CPS. Adjustments for underreporting of henefits in the CPS were made using the procedures
described above.

»  Agricultural Subsidy Programs. Low-skill households were assumed to receive zero henefit from these
programs.

*  Deposit Insurance. Net expenditure for this category is very low: low-skill households were assumed
to receive zero benefit

Calculations for Public Education.

+  Public Primary and Secondary Education. The average cost of public education services was calcu-

lated in a somewhat ditferent manner since the CPS reports whether an individual is enrolled in a public
school but does not report the cost of education services provided. Data from the October 2004 CPS
were used to determine enrollment in public schools, while data [fom the Census survey ol governments
were used Lo caleulate the average per pupil cost of public primary and secondary education in each
state. ™ The total governmental cost of primary and secondary schooling for each household was then
estimated by multiplying the number of enrolled pupils in the household by the average per pupil cost
in the state where the household resides.
This procedure provided an estimate of total public primary and secondary education costs lor the
whole population and the percentage of total costs going to low-skill households. The percentage of
costs going to low-skill households was multiplied by the expenditure total tor primary and secondary
education from independent budgetary sources; this vielded an estimate of aggregate primary and sec-
ondary public school expenditures lor low-skill households. Average per household costs of public pri-
mary and secondary education were calculated by dividing the total costs of Tow-skill households by the
overall number of such households.

*  Public Post-Secondary Education. Public costs for post-secondary education were allocated using the
same procedures used lor primary and secondary expenditures.

+  Other Education. These state and local costs were allocated in proportion to the low-skill households’
share of the general population.

Calculations for Specific Means-Tested Benefit Expenditures.

Means-Tested Expenditures in General. Aggregate ligures on [ederal means-tested expenditures were taken
from Office of Management and Budget totals in Historical Tables, Budget of the United States Government, Tiscal Year
2006. (See Appendix Table A-1.) Federal expenditures on individual means-tested programs are presented in
Appendix Table A-4 and were taken from the Congressional Research Service report, Cash and Noncash Benefits for
Persons with Limited Income: Eligibility Rules, Recipient and Expenditure Data, FY2002-FY2004.

Figures on specific state and local means-tested expenditures are presented in Appendix Tables A-2A, A-2B, A-
2C, and A—4 and were taken from the CRS report. These figures exclude state means-tested expenditures financed
by lederal grants. An estimated $2.5 billion in state-run General Reliel programs was included in the “public assis-
tance” category in Appendix Tahle A-4; these expenditures do not appear in the CRS report because they lack a led-
eral component.

The total means-tested expenditure tigure ot $350.9 billion, presented in Appendix Table A-3, excludes means-
tested veterans benefits (which are counted as public good spending) and most means-tested educational spending, >

Medicaid Expenditures in General. The Medicaid Statistical Tnformation System (MSIS)* reports Medicaid
expenditures for four recipient groups: children; disabled, non-elderly adults; able-bodied, non-elderly adults;

44, Data from U.S. Census Bureau, Governments Division, Public Fducation Finan, 004, issued March 2006

43. The means-tested spending total does include Head Start
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and elderly adults. The MSIS data further divide expenditures in each of the lour recipient categories into expen-
ditures for recipients in the general population and expenditures lor recipients in lang-term care institutions,
which include nursing facilities (NF) and intermediate care facilities for the mentally handicapped (ICF-MR). This
yields eight overall Medicaid recipient categories; separate expenditure calculations were made for each of these
eight categories.

» Elderly Medicaid Recipients in Long-Term Care Institutions. Medicaid expenditures [or elderly
persons without a high school diploma in Tong-term care institutions were estimated according 1o
four steps.

First, institutional long-term care expenditures on recipients of unknown recipient status were imputed
into the four known recipient categories ol persons in institutions on a pro rata basis.

Second, institutional long-term care expenditures (nursing facility plus ICE-MR spending) as reported in
the MSIS are facility expenditures and do not reflect Medicaid spending on ancillary medical services
(such as inpatient hospital, physician, and prescription drugs services) used by instiwutional long-term
care recipients. On average, ancillary medical spending is estimated (o be about 16 percent of lacility
expenditures across the four recipient groups.™ To calculate the adjusted institwtional long-term care
expenditures that would include hoth facility and ancillary spending, MSIS-hased nursing facility and
ICT-MR expenditures are multiplied by a factor of 1,16,

Third, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the
Congressional Research Service. *® To compensate for this shortfall, the expenditure total calculated in
stage 2 was multiplied by the ratio of CRS total Medicaid expenditures divided by MSIS total expendi-
tures; this yielded an adjusted institutional long-term care expenditure total (ALCECT) for elderly per-
sons in long-term care.

Tourth, the National Long Term Care study showed that some 39 percent of elderly Medicaid recipients
in nursing facilities lacked a high school diploma.*® In addition, all elderly persons in ICP-MR were
assumed Lo lack a high school diploma. Based on their share of Medicaid recipients in Tong-term care
institutions, elderly persons without a high school diploma were assumed overall w receive 59.9 per-
cent of the adjusted long-term care expenditure total (ALCET) for all elderly persons in institutional
long-term care.

»  Non-elderly Medicaid Recipients in Long-Term Care. Medicaid expenditures [or non-elderly persons
without a high school diploma were estimated according to lour steps similar 1o those used lor the elderly.
Tirst, institutional long-term care expenditures on recipients of unknown recipient status were imputed
into the four known-eligibility recipient categories on a pro rata basis.

Second, institutional long-term care expenditures (nursing lacility plus ICF-MR spending) as reported in
the MSIS are facility expenditures and do not reflect Medicaid spending on ancillary medical services
(such as inpatient hospital, physician, and prescription drugs services) used by institutional long-term

d on FY 2003 MSIS data. LLS. Department of Health and Human Ser
dicoid Statistical Supplement, 2006, Medicaid Tables 14, 1-14.27, al ww goviMedicare)
=toneCfillerBy DID=-29&son By DID=1 Esont Order=ascendingGitemtD=CMS 1190631 GintNumPer-

46. Caleulations in this appendix are ba

and Medicaid Services, Medicare & )
icaidStat Supp/LL fiterndetail asp?filter T
Page=10 (February 20, 2007).

47. The 16 percent ligure was taken [rom Anna Sommers el al., “Me Long:
lerns.” Kaiser Commission on Medicaid and the Uninsured, 2006, lable 2. The study u

48, MSIS expenditures fall short of actual Medicaid expenditures because of its accounting systen

sliciaries: An Analysis of Spending Pal-
s MSIS 2002 data.
and becau

he MSIS does not include

Tations lor the dillerent recipient groups are based on published TY 2003 data. Assuming that each recipient grou
did not from 2003 Lo 2004, TY 2003 expenditwre ligures were also adjusted 1o equal actual TY 2004 spending
the CRS. Step 3 in this estimation process accounted for both adjustments at once.
49. National Long Term Care Study (NTTCS), 1999 public use dalaser. Produced and distribwed by the Duke University Center lor Demo-
graphic Studies with funding [rom the National Institute on Aging under Granl No. U01-AGU07198. The NLTCS is a nationally repre-
s and alder in long-term care facilities

sentative sample of individuals ages 63 ye:
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The 16 percent ligure came lrom Anna Sommers ¢ al., “Medicaid’s Long-Term Care Teneliciarie

To derive this ligure, the p
med Lo equal that of the general T
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2007)

care recipients. On average, ancillary medical spending is estimated (o be about 16 percent of lacility
expenditures acrass the lour recipient groups.”™ To caleulate the adjusted institutional long-term care
expenditures that would include both facility and ancillary spending, MSIS-hased nursing facility and
ICF-MR expenditures were multiplied by a factor of 1.16.

Third, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the
Congressional Research Service. To compensate lor this, the expenditure total caleulated in stage 2 was
multiplied by the ratio of GRS total Medicaid expenditures divided by MSIS total expenditures; this
yielded an adjusted institutional long-term care expenditure total (ALCET) for non-elderly persons in
long-term care.

Tourth, the share of adjusted institutional long-term care expenditure [or non-¢lderly persons that went
1o persons without a high school diploma was then estimated. Of the total adjusted Medicaid expendi-
tures for non-elderly recipients in institutional long-term care, 52.3 percent was spent on individuals
residing in intermediate cate facilities for the mentally handicapped (ICT-MR); all beneficiaries in these
facilities were assumed (o be without a high school dipl()ma_ﬂ Some 6.8 percent ol expenditures went
to non-elderly persons who lacked a high school diploma and who resided in mursing facilities. > Alto-
gether, 59.1 percent of Medicaid expenditures on non-elderly persons in institutional long-term care
went to persons who lacked a high school diploma.

Medicaid Expenditures on Elderly Persons in the General Population. Medicaid expenditures lor
elderly persons residing in low-skill households were calculated as follows.

First, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the
Congressional Research Service. lo compensate for this, Medicaid expenditures for elderly persons as
reported in the MSIS were multiplied by the ratio ol CRS total Medicaid expenditures divided by MSIS
Latal expenditures.

Second, the adjusted long-term care expenditure total (ALCET) for elderly persons in long-term care
institutions was subtracted [rom the product caleulated in stage 1. The remainder equaled expenditures
on the non-institutional elderly.
Third, the percent of Medicaid expenditures on the non-institutional elderly going to persons in low-
skill households was calculated from CPS data; this percentage was applied to the remainder in stage 2
Lo yield Medicaid expenditures lor the non-institutional elderly going o low-skill households.
The formula for Medicaid expenditures for elderly persons in low-skill households in the general pop-
ulation would be as tollows. Let:

M, = Medicaid expenditures for elderly persons residing in low-skill households in the

general population;

M,; = Total Medicaid expenditures on the elderly according to MSIS data;

M, = Medicaid expenditures on the elderly in long-term care institutions,
MSIS, = Total Medicaid expenditure according 1o MSIS data;
CRS; = Total Medicaid expenditure according to Congressional Research Service data; and

CPS, = Share of Medicaid expenditures lor elderly persons in the CPS going (o elderly per-
sons residing in low-skill households.

An Analysis of Spending Pallerns,”
mmission on Medicaid and the Uninsured, 2006, Table 2. The Kaiser study used MSIS 2002 dala,

MR facilit rificationand Complianc/09_TCTMRs.asp (M 7.2007).

=nl ol non-elderly adult recipiems withouw a high school education in long-Lerm care nursing lacilities was
5. population: aboul 14 percent in 2004, T.5. Census Tureaw, Current Population Survey, Tdu-
es: 2004, Table 1, al wewawcensus govpepulation/socdemo/education/cps2004Aab01-0Lxls (March 2,

information on TC
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Medicaid expenditures for elderly persons residing in low-skill households in the general population
can then be calculated as:

Moy = (M, - M) times CRS/MSIS, times CPS,

Medicaid Expenditures on Children in the General Population. Medicaid expenditures for children
residing in low-skill households were calculated with the same three-step procedure used for elderly
persons in the general population.

First, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the
Congressional Research Service. To compensate for this, Medicaid expenditures for children as reported
in the MSIS wete multiplied by the ratio of CRS total Medicaid expenditures divided by MSIS total
expenditures.

Second, the adjusted long-term care expenditure total (ALCET) [or children in long-term care institu-
tions was subtracted from the product calculated in stage 1. The remainder equaled Medicaid expendi-
tures on non-institutionalized children.

Third, the percent of Medicaid expenditures on non-institutionalized children going Lo children in
low-skill households was calculated from CPS data; this percentage was applied to the remainder
in stage 2 to yield Medicaid expenditures for the non-institutional children residing in low-skill
households.

Medicaid Expenditures on Able-bodied Adults in the General Population. Medicaid expenditures
for able-bodied adults residing in low-skill households were calculated with the same three-step proce-
dure used for elderly persons in the general population.

First, total Medicaid expenditures repotted in the MSIS fall short of total expenditures reported hy the
Congressional Research Service. To compensate [or this, Medicaid expenditures lor able-bodied adults
in the general population as reported in the MSIS were multiplied by the ratio of CRS total Medicaid
expenditures divided by MSIS total expenditures.

Second, the adjusted long-term care expenditure total (ALCET) lor able-bodied adults in long-term care
institutions was subtracted from the product caleulated in stage 1. The remainder equaled Medicaid
expendlitures on non-institutionalized able-bodied adults.

Third, the percent of Medicaid expenditures on non-institutionalized able-hodied adults going to able-
bodied adults in low-skill households was calculated from CPS data; this percentage was applied Lo the
remainder in stage 2 1o yield Medicaid expenditures lor the non-institutionalized able-hodied adults
residing in low-skill households.

Medicaid Expenditures on Disabled Adults in the General Population. Medicaid expenditures lor
disabled adults residing in low-skill houscholds were calculated with the same three-step procedure
used for elderly persons in the general population.

First, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the
Congressional Research Service. To compensate lor this, Medicaid expenditures lor disabled adults in
the general papulation as reparted in the MSIS were multiplied by the ratio of CRS total Medicaid
expenditures divided by MSIS total expenditures,

Second, the adjusted long-term care expenditure total (ALCET) for disabled adults in long-term care
institutions was subtracted from the product caleulated in stage 1. The remainder equaled Medicaid
expendlitures on non-institutionalized disabled adults.

Third, the percent of Medicaid expenditures on non-institutionalized disabled adults going to disabled
adults in low-skill households was calculated from CPS data; this percentage was applied to the remain-
der in stage 2 1o yield Medicaid expenditures [or the non-institutionalized disabled adulis residing in
Tow-skill houscholds.
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5

3

The state and local expenditures on public assistance presented in Appendix Table A—4 include dat

Food Stamps. The F'ood Stamp Program is a means-tested program. Benelits lor individual households
were caleulating using dallar henefit values reported in the CPS. Adjustments lor underreporting of lood
stamp benefits in the CPS were made using the procedures described above.

Supplemental Security Income (SSI). SSI is a means-tested program. SSI benefits for individual
households were calculated using dollar benefit values reported in the CPS. Adjustments for underre-
porting ol henelits in the CPS were made using the procedures described abo

The Earned Income Tax Credit (EITC). The EITC is a means-tested program supporting low-income
working families with children. Dollar values of EITC benetits are calculated by the Census for each eli-
gible household and imputed into the CPS data files. Tor the present analysis, CITC benetits for indi-
vidual households were based on the dollar benelit values reported in the CPS. Adjustments [or
underreporting of EITC benefits in the CPS were made using the procedures described above.

Public Housing Subsidies. There are a number of federal means-tested housing benefit programs. Pub-
lic housing benelits for individual households were determined using dollar benelit values reported in
the CPS. Adjustments lor underreporting of heneflits in the CPS were made using the procedures
described above,

Public Assistance. Public assistance covers cash benefits from the Temporary Assistance to Needy Fam-
ilies (TANE) program and General Relief programs.” Public assistance henelits were determined for
individual households using dollar benefit values reported in the CPS. Adjustments for underreporting
of benefits in the CPS were made using the procedures described above.

Energy Assistance. [nergy assistance is a means-tested henelit program. Benelits for individual house-
holds were determined using dollar benelit values reported in the CPS. Adjustments [or underreporting
ol benelits in the CPS were made using the procedures described above.

Women, Infants and Children (WIC) Nutrition Program. WIC is a means-tested program subsidiz-
ing food consumption for low-income pregnant women and low-income mothers with infants and small
children. The CPS reports receipt of WIC henelits by households but gives no dollar value. The share of
total WIC spending going to low-skill households was assumed to equal the share of WIC recipients in
the CPS in low-skill households.

Day Care Assistance. l'ederal, state, and local governments provide day care assistance o low-income
parents through a variely of means-tested programs. The CPS reports receipt of day care assistance by
households but gives no dollar value. The share of total day care spending going to low-skill households
was assumed to equal the share of day care recipients in the CPS in low-skill households.

Indian Health Services. Indian Health is a means-tested aid program. The CPS reports receipt of Indian
Health benelits hy households but gives no dollar value. The share of total Indian Health spending going
to low-skill households was assumed to equal the share of Indian Health recipients in the CPS in low-

skill households.

Training. The CPS reports whether an individual partici pates in government job training programs but
assigns no cost to this participation. The share of total means-tested training spending going Lo low-skill
households was assumed to equal the share of training-participant recipients in the CPS who lived in
low-skill households.

Other Means-Tested Aid. Altogether, the lederal government operates some 70 dillerent means-
tested aid programs. The CPS contains data on household uuilization of L1 of the largest programs,
which cover 93 percent of overall means-tested spending, but provides no data on the smaller
programs. Allocation of benefits from the remaining means-tested programs was estimated in the
lollowing manner.

d state TANF spending taken

fram the Congressional Research Service and an estimated $2.3 billion in state and local spending on General Relief
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First, the share of reported total spending lor the |1 means-tested programs covered by the CPS going
o households headed by persons without a high school degree was determined.

Second, the low-skill households were assumed to Teceive a share of the means-tested benefits from the
remaining unrepotted programs equal to their share of all expenditures on reported means-tested pro-
grams in the CPS.

Third, once the estimated total benelits [rom these residual programs received by low-skill households
as a whole was calculated, an average value per low-skill household could be computed.

Specific Calculations for Population-Based Programs.

26

Highways and Roads. Utilization ol roads, highways, and parking lacilities by low-skill households was
assumed 1o be proportionate o their share of gasoline expenditures in the CEX.

Mass Transit Subsidies. Low-skill households were assumed to utilize mass transit in proportion to
their share of expenditures on public transportation as reported in the CEX.

Air Transportation. Low-skill households were assumed (o receive minimal benelit from government
spending on airports and air travel. The low-skill household share of this spending was arbitrarily set at
2 percent of total expenditures.

Sea and Inland Port Facilities and Other Ground Transportation. The share of these expenditures
beneliting low-skill households was assumed Lo equal their share of total consumption in the CEX.

Other Federal Ground Transportation. Low-skill households were assumed to receive none of the
benefits of this spending.

Justice, Police, and Public Salety. These programs provide a general benelit 1o entire communities.
These expenditures were assumed to have a uniform per capita value across the entire population. The
share of expenditures benefiting low-skill households was assumed to be equal to their share of the total
population.

Population-Based Expenditures on Resources, Sanitation, and the Environment. This category
covers spending on parks and recreation, sewage and waste management, pollution control, natural
resources, and public utility expenditures that are not financed through user fees. These expendi-
tures were assumed Lo have a uniform per capita value across the entire population. The share of
expenditures heneliting low-skill households was assumed 1o be equal o their share of the otal
population.

Public Utility Spending for Water Supply. These expenditures represent expenditures on public water
supply beyond those financed through user lees. The Tow-skill households” share of this spending was
assumed to equal the groups share of expenditures on water in the CEX.

Public Utility Spending for Electric Power Supply. These expenditures represent expenditures on
public electric power beyond thase financed through user fees. The low-skill households’ share of this
spending was assumed 1o equal the group’s share of expenditures on electricity in the CEX.

Public Utility Spending for Gas Supply. These expenditures represent expenditures on public gas
supply beyond those financed with user fees. The low-skill households’ share of this spending was
assumied to equal the group’s share of expenditures on gas supply in the CEX.

Pollution Control and Abatement. The analysis assumes that expenditures on pollution control
would be proportionate to a household’s propensity to pollute and that a household’s propensity to
pollute would be proportionate to its share of overall consumption. In consequence, low-skill house-
holds’ share of pollution control expenditure would be proportionate to the groups share ol wotal con-
sumption in the CCX,

General Health. This category includes spending on mental health, substance abuse, and public
health. These expenditures were assumed to have a uniform per capita value across the entire popu-
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lation. The share of expenditures beneliting low-skill households was assumed (0 be equal Lo their
share of the total population.

Consumer and Occupational Health. These expenditures were assumed to have a uniform per capita
value across the entire population. The share of expenditures benefiting low-skill households was
assumed to he equal to their share of the total population.

Protective Inspection and Regulation. These expenditures were assumed Lo have a unilorm per capita
value across the entire population. The share of expenditures benefiting low-skill households was
assunted to be equal to their share of the total population.

Community Development. These expenditures were assumed 1o have a unilorm per capita value
across the entire population. The share ol expenditures heneliting low-skill households was assumed 1o
be equal to their share of the total population.

Miscellaneous Spending. This category includes labor services, activities to advan -
service, and libraries, These expenditures were assumed o have a uniform per capita value across the
entire population. The share of expenditures benefiting low-skill households was assumed to be equal
to their share of the total population.

Specific Calculations for General Government Support Services for Other Government Programs.

General Government/Administrative Support Functions at the State and Local Levels. This cate-
gory consists mainly of administrative services in support of other government lunctions. Itincludes ax
and revenue collection, lottery administration, budgeting, central administration, legislative functions,
trust fund administration, central administration, and legislative functions. These activities do not pro-
vide benelits or services o the general public, but rather provide support lor other programs that do
directly aflect the public. For example, tax collection daes not directly henelit anyone but is necessary
1o provide funding for all other programs that do provide benefits and services to the public. Since the
purpose of these support functions is to sustain other government programs, the costs for administrative
support services was allocated according to the share of overall state and local direct benetits, means-

tested henelits, education, and population-hased services received hy a houschold.

General Government/Administrative Support Functions at the Federal Level. Like the previous cat-
egory, this category includes tax collection activity, legislative functions, and other administrative support
activities; and like the previous category, these activities do not directly benefit the public, but rather sus-
ain all other government activities. In 'Y 2004, some 27 percent of wotal lederal spending was allocated
Lo pure public good [unctions. Therelore, 27 percent of [ederal general government and administrative
support spending was estimated to be in support of pure public good tunctions. The remaining spending
was allocated among households according (o the share of all federally funded direct henefits, means-
tested benelits, education, and population-based services received hy a household.,

Specific Calculations for Financial Obligations Relating to Past Government Activities.

Federal Financial Obligations. This category includes interest payments on the federal debt and
expenditures on federal employee retirement. These expenditures do not directly benetit the public, but
rather sustain all other government activities. In ['Y 2004, some 27 percent of total federal spending was
allocated to pure public good functions. Therelore, 27 percent of federal financial obligations were esti-
mated Lo be in support of pure public good [unctions. The remaining spending was allocated among
households according to the share of all direct and means-tested benefits, education, and population-
based services received by a household.

State and Local Financial Obligations. This category includes interest payments on the state and local
debt and expenditures on state and local employee retirement. These expenditures do not directly ben-
efit the public, but rather sustain all other government activities. Spending was allocated among house-
holds according to the share of all direct and means-tested benefits, education, and population-based
services received by a household.
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Specific Calculations for Public Goods Expenditure. This category includes spending on national defense,
international affairs, science and scientific research, veterans programs, and natural resources and the environment.

These expenditures were assumed (o have

a uniform per capita value across the entire population. The share of

expenditures benetiting low-skill households was assumed to be equal to their share of the total population.

National Delense. National delense is a pure public good. Defense expenditures were assumed (o have
aunilorm per capita value across the entire population. The share of expenditures heneliting low-skill
households was assumed to be equal to their share of the total population.

Veterans Programs. Spending on veterans programs represents a cost related to past public goods services.
These expenditures were assumed o have a unilorm per capita value across the entire population. The share
of expendirures benefiting low-skill households was assumed to be equal 1o their share of the total population

Science and Scientific Research. These expenditures were assumed to have a uniform per capita value
across the entire population. The share ol expenditures heneliting low-skill households was assumed 1o
be equal o their share of the towal population.

International Affairs. These expenditures were assumed to have a unitorm per capita value across the
entire population. The share of expenditures benefiting low-skill households was assumed to be equal
to their share of the total population.

Natural Resources and the Environment. These expenditures represent an estimate of pure public
goods spending on the environment such as preservation of species and wilderness. Parks, recreation,
and pollution abatement activities are not included in this category because the cost of those activities
will tend Lo increase as the population increases. The environmental expenditures in this category were
assumed to have a uniform per capita value across the entire population. The share of expenditures ben-
efiting low-skill households was assumed to be equal to their share of the total population.

Expenditures on Administrative Support Functions That Assist Governmental Public Good Func-
tions. Some 27 percent of lederal government spending in Y 2004 went 1o public good Tunctions;
therefore, it is assumed that 27 percent of federal administrative support spending also was devoled Lo
backing public goods [unctions.

Financial Obligations for Past Public Good Functions. This category includes interest payments on
the lederal deht and federal employee retirement costs. These are obligations that result from federal
activities in prior years. The public good share of these obligations would be equal to the public good
share of total federal spending in prior years. In FY 2004, some 27 percent of tederal spending went to
public good functions. The analysis assumes that 27 of tederal spending in past years also went to public
good functions; therefore, the public good share of spending on past financial obligations is assumed to
equal 27 percent of the Tull costs of past linancial obligations.

Specific Calculations for Taxes and Revenues

Average payments per Tow-skill household were caleulated lor 33 specific tax and revenue categories. The algo-
nithm used for each revenue category is described below, and the calculations for each category are presented in
Appendix Table A-5.

Specific Calculations for Federal Taxes and Revenues.

54. Office of Management and Budget, Analytical Perspectives, Budget of the Uit

28

Federal Individual Income Tax. The distribution of federal income Laxes was calculated from CPS
data. The Census imputes tax payments into the CPS based on a households income and demo-
graphic characteristics and the appropriate tederal income tax rules; however, since income is under-
reported in the CPS, this means that imputed taxes will alse be too low. Thus, the imputed tax
paymentsin the CPS were adjusted so that aggregate Lax revenues equaled those reported in Analytical
Perspectives, Budget of the U.S. Government, Fiscal Year 2006.°% Adjustments for underreporting of tax

i States Government, Fiscal Year 2006, pp. 206-323
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payments in the CPS were made using the procedures used lor adjusting benelits for underreporting
as described above.

*  Federal Insurance Contribution Act (FICA) Taxes. Employees were assumed to pay both the
“employer” and “employee” share of FICA taxes. Data on the distribution of FICA tax were taken from
the CPS. The Census imputes FICA tax values into the CPS based on reported earnings. Adjustment for
underreporting was done in the manner previously described.

* Federal Corporate Income Tax. There are many contflicting opinions on the incidence of corporate
income tax. The tax may be paid by owners, workers, consumers, or a combination of all three. For
example, the Congressional Budget Otfice has traditionally assumed that the burden of this tax was fully
borne by the owners of businesses; however, a recent CBO analysis concluded that in a competitive
international environment, 70 percent of the cost of this tax was in fact shifted to workers.”~ As a whole,
workers will experience lower wages as a result of the tax.

This study uses the conclusions of this recent CBO analysis, assigning 70 percent of the lederal corpo-
rale income ax hurden Lo workers and 30 percent o owners; this allocation increases the estimate ol the
average taxes paid by low-skill households. The distribution of the workers’ share of the tax burden was
estimated on the basis of the distribution of earnings reported in the CPS. The share of federal corporate
income tax borne hy workers in low-skill households was assumed (o be proportionate to the share of
total earnings reported hy low-skill households in the CPS. The distribution of the owners share of the
tax burden was estimated on the basis of the distribution of property income (dividends, interest, and
rent) in the CPS; the share borne by workers in low-skill households was assumed to be proportionate
to the share of total property income reported by low-skill households in the CPS.

»  Federal Receipts [or Unemployment Insurance. This tax was assumed Lo [all on workers. The share

paid by low-skill workers was assumed o equal their share of earnings in the CPS,

+  Federal Highway Trust Fund Taxes. This tax was assumed to tall half on the private owners of motor
vehicles and hall on husinesses. The business share was lurther assumed o [all hall on consumers and
hall on owners. Overall, the tax was assumed (o [all 50 percent on private motor vehicle operators, 25
percent on consumers, and 23 percent of owners of businesses.™ The portion of the tax paid by private
motor vehicle operators that fell on low-skill households was assumed to equal those households’ share
ol gasoline consumption as reparted in the CEX. The portion of the tax paid hy consumers that [ell on
low-skill households was assumed to be proportionate to those households share of total consumption
as reported in the CEX. The portion of the tax paid by business owners that fell on low-skill households
was assumed to be proportionate to those households’ share of property income (interest, dividends,
and rent) as reported in the CPS.

*  Federal Airport and Airways Taxes. Low-skill households probably use air Lravel infrequently. They
were assumed Lo pay 2 percent of these taxes and 1o utilize a corresponding 2 percent of government air
travel expenditures.

»  Federal Excise Tax on Alcohol. This tax was assumed to fall on the consumers of alcohol. The share
ol the tax harne by low-skill households was assumed o be proportionate 1o those households’ share of
the total consumption of alcohol products as reported in the CEX.

» Federal Excise Tax on Tobacco. This tax was assumed 1o fall on the consumers of tobacco products.
The share of the tax horne by Tow-skill households was assumed o be proportionate Lo those house-
holds’ share of the wolal consum ption of tobacco products as reported in the CEX.

*  Federal Excise Tax on Telephones. This tax was assumed to tall on telephone users. The share of the
tax borne by low-skill households was assumed to be proportionate to those households’ share of the
total consumption of telephone products as reparted in the CEX.

55, Randolph, “International Burdens of the Corporate Tneome Tax.”
56. Based on infarmation provided by the Tax Foundarion
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Federal Excise Tax on Transportation Fuels. This tax was assumed to [all on the consumers of (rans-
portation [uels. The share of the tax borne hy low-skill houscholds was assumed 1o he proportionate 1o
those households’ share of the total consumption of fuels as reported in the CEX,

Other Federal Excise Taxes. These taxes were assumed to fall on consumers in general. The share of
tax borne hy low-skill households was assumed to be proportionate to those households share of the
Lotal consumption as reported in the CEX.

Federal Gift and Estate Taxes. Low-skill households were assumed to pay none of these taxes.

Federal Customs, Duties, and Fees. These taxes wete assumed to fall on consumers. The share of tax
horne by low-skill househaolds was assumed o be proportionate to those households’ share of the wtal
consumption as reported in the CEX.

Calculations for State and Local Taxes and Revenues.

State Individual Income Tax. This tax was estimated in the same manner as the lederal individual
income tax. State income lax dala reported in the CPS are caleulated using the tax rules of the indi-
vidual states.

State Corporate Income Tax. This tax was estimated in the same manner as the federal corporate
Income Lax.

State and Local Property Taxes. Property taxes were assumed to fall partly on businesses and partly on
owner-occupied and rented dwellings. The tax falling on businesses was assumed to be partly borne by
owners and pandy passed on Lo consumers, Overall, 50 percent of the tax was allocated to househalds
as home owners and renters; the share of this tax paid by low-skill houscholds was assumed 1o be pro-
portionate to these houscholds’ share of payments for shelter costs in the CEX. Another 25 percent of
property taxes was assumed to be paid by owners of capital; the share paid by low-skill households was
assumed (o be proportionate (o these households’ share of dividends, interest, and rent income in the
CPS. A final 25 percent of property tax was assumed 10 be passed on [rom businesses (o consumers; the
share of this burden borne by low-skill households was assumed to be equal to their share of total con-
sumption as reported in the CEX.

State and Local General Sales Taxes. These laxes were assumed to fall on consumers. The share that
low-skill households paid was assumed to be proportionate to their share of the consumption of non-
exempt goods and services as reported in the CEX. Items routinely exempted from sales tax coverage
include food eaten at home, housing expenditure, utilities, luels, gas and motor oil, public services,
health care, education, cash contributions, and personal insurance and pension payments.

State and Local Tax on Motor Fuel. This tax was calculated in the same manner as the tederal Highway
“Trust Fund taxes.

State and Local Sales Tax on Alcohol. This tax was estimated in the same manner as the federal excise
tax on alcohol.

State and Local Sales Tax on Tobacco. This tax was estimated in the same manner as the lederal excise
tax on tobacco.

Motor Vehicle License Fees. The share ol these lees paid hy low-skill households was assumed o equal
these hauseholds share of spending on licenses as reported in the CEX.

Public Utilities Tax. The share of this tax paid by low-skill households was assumed to equal these
households' shate of total udility expenditures as reported in the CEX.

Other Selective State and Local Sales Taxes. The share ol these taxes paid by low-skill households
was assumed to equal these households’ share of total consumption based on CEX data.

Rased on infarmation provided by the Tax Foundarion
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Charles T. Clotfelter, Philip J. Cock, Julie A. Fdell, and Marian Moare
CGambling Tmpact Study

Other State and Local Taxes Including Estate, Stock Transaction, and Severance Taxes. Low-skill
households are assumed Lo pay lew of these taxes.

State Taxes for Unemployment Insurance. These taxes, like FICA taxes, were assumed to fall on
wortkers. The share of taxation borne by low-skill households was assumed to equal their share of earn-
ings reported in the CPS.

Other Insurance Trust Fund Revenues. The share of these revenues paid by low-skill households was
assumed to be proportionate to the number of persons in low-skill households as a share of the general
population.

State Taxes lor Workmens Compensation. These laxes, like FICA taxes, were assumed Lo fall on

workers, The share ol taxation borne by Tow-skill hauseholds was assumed 1o equal their share of earn-
ings reported in the CPS.

Employee Contributions (o State and Local Government Retirement Funds. The distribution of
these revenue contributions was assumed o he proportionate to the distribution of state and Tocal
employees participating in employer pension plans according to CPS dara.

State Lottery Receipts. An important source of government revenue paid by low-skill households is
the purchase of state lotery tickets. Households headed by persons without a high school degree appear
Lo pay more Lo state government through lottery ticket sales than they do through individual income
taxes. A major study of the sale of state Tottery tickets to dilferent socioecanomic groups shows that per
capita spending on state lottery tickets by adult high school dropouts was twice that of other adults.*®
In the present analysis, lottery spending by households headed by persons without a high school degree
was assumed Lo be twice that of other households. The share of state lotery revenue contributed by Tow-
skill households was caleulated as 2hy/@y +h,), where by is the number of low-skill houscholds and , is
the number of households in the total population.

Earnings on Investments Held in Employee Retirement Trust Funds. These state and local revenues
represent the property income received by government trust funds as owners of capital. These earnings
are not taxes and cannot be allocated among houscholds.

State and Local Interest Earnings and Earnings from the Sale of Property. These revenues represent
the property income received by government as owner of capital and other property. These earnings are
nol taxes and cannot be allocated among houscholds.

Special Assessments. Low-skill households were assumed to pay none of these taxes.

Other State and Local Revenue. This revenue includes dividends on investment, recovery of expen-
ditures made in prior years, and other non-tax revenue. Low-skill households were assumed o fund
none of this revenue.

“State Totteries at the Tarn of the Century: Report to the Naticnal

Commission,” Duke University, April 23, 1099
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Appendix B
Pure Public Goods, Private Consumption Goods, and Population-Based Services

Fiscal distribution analysis seeks 1o determine the government benelits received by a particular group com pared
to taxes paid. A necessary first step in this process is to distinguish government programs that provide “pure public
goods” as opposed o “private goads.” These two types of expenditures have very dilferent fiscal implications.

Economist Paul Samuelson is credited with being the first to develop the theory of public goods. In his seminal
1954 paper “The Pure Theory of Public Expenditure,”™ Samuelson defined a pure public good {or what he called
in the paper a “collective consumption good”) as a good “which all enjoy in common in the sense that each
individual’s consumption of such a good leads to no subtractions from any other individual’s consumption of that
good.” By contrast, a “private consum plion goad” is a good that “can be parceled out among dillerent individuals.”
Its use by one person precludes or diminishes its use by another.

A classic example of a pure public good would be a lighthouse: The fact that any particular ship perceives the
warning heacon does not diminish the uselulness of the lighthouse to other ships. A typical example of a private con-
sumption good is a hamburger: When one person eats it, it cannat be eaten by others.

. 50

Formally, all pure public goods will meet two criteria &

* Non-rivalrous consumption: Cveryone in a given community can use the good; its use by one person
will not diminish its uiility o others.

«  Zero-cost extension to additional users: Once a pure public good has been initially produced, it
Tequires no extra cost for additional individuals to benetit from the good. Expansion of the number of
beneficiaries does not reduce its utility to any initial user and does not add new costs of production. As
Nobel prize—winning economist James Buchanan explains, with a pure public good, “Additional con-
sumers may be added at zeto margmal cost.”!

The second criterion is a direct corollary of the first. If cansumption of a good is truly non-rivalrous, then adding
extra new consumers will nat reduce utility or add costs lor the initial consumers.

The distinction between collective and private consumption goods can be illustrated by considering the ditfer-
ence between a recipe for pie and an actual piece of pie. A recipe for pie is a public consumption good in the sense
that it can shared with others without reducing its usetulness to the original possessor; moreover, the recipe can be
disseminated (o others with little or no added cost. By contrast, an actual slice of pie is a private consum ption good:
lts consumption by one person bars its consumption hy another. Cllorts (o expand the number of individuals uti-
lizing the pie slice will either reduce the satistaction of each user (as each gets a smaller portion of the initial) or entail
new costs {to produce more pie}.

Examples of Governmental Pure Public Goods. Pure public goods are relatively rare. One prime exam ple of
a governmental public good is medical research. I research funded by the National Institutes of Health produces a
cure [or cancer, all Americans will benelit lrom his discovery. The benelit received by one person is not reduced by
the benefit received by others; moreover, the value of the discovery to each individual would remain the same even
if the U.S. population doubled.

Another notable example of a pure public good is delense expenditure. The wtility of an Army division aran air-
cratt carrier lies in its effectiveness in combating foreign threats to America. In most respects, one person’s benefit
trom defense strength is not reduced because others also benetit. The military eftectiveness of an Army division or
an aircraft carrier is not reduced just because the size of the civilian population being detended is increased.

50. Paul A. Samuelson. “The Pure Theary of Public Tixpenditure.” Review of Fronomics and Statistics, Vol. 36, No. 4 (1954), pp. 367-389.

60 A third crilerion is non-exclusion [rom benelits itis dillicull 1o deny members ol a communitly an automatic benelit rom the good. This
aspect of public goods is not critical to the fiscal allocation issues addressed in this paper.

61, James M. Duchanan, The Demand and Supply of Public Goods, Liberly Fund, Library of Tconomics and Liberty, p. 3.4.3, al www econ-
lib.org/libraryRuchanan/buchCvSContents.html (March 6, 2007)
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Finally, individuals may receive psychic satsflaction from the preservation ol wildlile or wilderness areas. This
psychic satisfaction is not reduced because others receive the same benelit and is not directly effected by changes in
the population. By contrast, enjoyment of a national park may be reduced if population increases lead to crowding.
In consequence, general activities to preserve species may be considered a public good, while provision of parks is

a private good.

Pure Public Goods Compared to Population-Based Goods. Many government services that are dubbed
public goods are not true public goods. Cconomists Thomas MaCurdy and Thomas Nechyba state that “relatively
few of the goods produced by [the] government sector are pure public goods, in the sense that the cost of providing
the same level of the good is invariant to the size of the population.”® In other words, many government services
referred to conventionally as “public goods” need to be increased at added expense to the taxpayer as the population
increases, therehy violating the criterion of zero cost extension Lo additional users.

For example, police protection is often incorrectly referred 1o as a “public good.” True, police do provide a dif-
fuse service that benefits nearly all members of a community, but the benetit each individual receives from a police-
man is reduced by the claims other citizens may make on the policeman’s time. Someone living in a town of 500
protected by a single policeman gets far more protection from that policeman than would another individual pro-
tected by the same single policeman in a town of 10,000.

The National Academy ot Sciences explains that government services that generally need to be increased as the
population increases are not real public goods. It relers 1o these services as “congestible” goods: I such a program
remains lixed in size as the number of users increases, it may become “congested,” and the quality ol service will con-
sequently be reduced. An obvious example would e highways. Other examples of “congestible” goods are sewers,
parks, fire departments, police, courts, and mail service 2% These types of programs are categorized as “population-
hased” services in the paper.

In contrast Lo population-based services, governmental pure public goods have odd fiscal properties. The fact
that a low-income person who pays little or nothing in taxes receives benefit from government defense or medical
tesearch programs does not impose added cost ot recuce the utility of those programs to other taxpayers. Therefore,
it is inaccurate to say that the non-taxpayers’ use of these programs imposes a burden on other taxpayers. On the
other hand, non-taxpayers or individuals who pay litle in taxes are “lree riders” on public goods in the sense that
they benelit lrom a good they have not paid lor,

62, Thomas _urdy, Thomas Nechyba, and T
in Jan Smith and Tiarry Tdmonston, The Tnumigraiion De
(Washinglon, D.C.: Naional Academy Press, 1908), p. 16.

63, National Research Council, The New Amei

hatlacharya, “An Teenomic Tramework for A
Studies on the Ticonomic, Demographic and Tisc
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ETable A-1 SR 12
Federal Outlays—Fiscal Year 2004
Millions

Function and Subfunction of Dollars  Program Type
050 National Defense:
051 Department of Defense—Military:

Military Personnel 113,576 Public Good

Operation and Maintenance 174,045 Public Good

Procurement 76,216 Public Good

Research, Development, Test, and Evaluation 60,759 Public Good

Military Construction 6,312 Public Good

Family Housing 3,905 Public Good

Other 1,708 Public Good
051 Subtotal, Department of Defense—Military 436,521 Public Good
053 Atomic Energy Defense Activities 16,625 Public Good
054 Defense-related Activities 2,762 Public Good
Total, National Defense 455,908 Public Good
150 International Affairs:
151 International Development and Humanitarian Assistance 13,825 Public Good
152 International Security Assistance 8,369 Public Good
153 Conduct of Foreign Affairs 7897 Public Good
154 Foreign Information and Exchange Activities 1,141 Public Good
155 International Financial Programs -4,341 Public Good
Total, International Affairs 26,891 Public Good
250 General Science, Space, and Technology:
251 General Science and Basic Research 8416 Public Good
252 Space Flight, Research, and Supporting Activities 14,637 Public Good
Total, General Science, Space and Technology 23,053 Public Good
270 Energy:
271 Energy Supply -1,555
272 Energy Conservation 926
274 Emergency Energy Preparedness 158
276 Energy Information, Policy, and Regulation 305
Total, Energy -166 Population-based Services
300 Natural Resources and Environment:
301 Water Resources 5,571 Public Good
302 Conservation and Land Management 9,758 Public Good
303 Recreational Resources 2,963 Population-based Services
304 Pollution Control and Abatement 8485 Population-based Services
306 Other Natural Resources 3948 Public Good
Total, Natural Resources and Environment 30,725
350 Agriculture:
351 Farm Income Stabilization 11,186 Direct Benefit
352 Agricultural Research and Services 4,254 Public Good
Total, Agricufture 15,440
370 Commerce and Housing Credit:
371 Mortgage Credit 2,659 Direct Benefit
372 Postal Service -4,070 Population-based Services
373 Deposit Insurance -1.976 Direct Benefit
376 Other Advancement of Commerce 8,660 Population-based Services
Total, Commerce and Housing Credit 5273

(continued on next page)
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I Table A-| SR 12
Federal Outlays—Fiscal Year 2004 (continued)
Millions
Function and Subfunction of Dollars  Program Type
400 Transportation:
401 Ground Transportation
Highways and Roads 32,336 Population-based Services
Other Ground Transportation 8407 Population-based Services
402 Air Transportation 16,743 Population-based Services
403 Water Transportation 6,898 Population-based Services
407 Other Transportation 242 Population-based Services
Total, Transportation 64,626
450 Community and Regional Development:
451 Community Development 6,167 Not Applicable
452 Area and Regional Development 2,329 Not Applicable
453 Disaster Relief and Insurance 7301 Not Applicable
Total, Community and Regional Development 15,797 Duplicates Below
450 Community and Regional Development: Duplicate Accounts
Community and Regional Development Proportional 13,754 Population-based Services
Community and Regional Development: Public Good (Homeland Security) 2,043 Public Good
Total, Community and Regional Development: Duplicate Accounts 15,797
500 Education, Training, Employment, and Social Services:
501 Elementary, Secondary, and Vocational Education 34,357 Educational Benefits
502 Higher Education 25264 Educational Benefits
503 Research and General Education Aids 3,005 Public Good
504 Training and Employment 7912 Means-tested
505 Other Labor Services 1,552 Population-based Services
506 Social Services (Including Head Start) 15,855 Means-tested
Total, Education, Training, Employment, and Social Services 87,945
550 Health:
551 Health Care Services, Public Health, Mental Health, and Substance Abuse 19,888 Population-based Services
551 Health Care Services, Means-tested 190,204 Means-tested
552 Health Research and Training 27,099 Public Good
554 Consumer and Occupational Health and Safety 2943 Population-based Services
Total, Health 240,134
570 Medicare:
571 Medicare 269,360 Direct Benefit
600 Income Security:
601 General Retirement and Disability Insurance (Excluding Social Security)
(Pension Benefit Guarantee, Black Lung and Disabled Miners, Railroad Retirement) 6,573 Direct Benefit
602 Federal Employee Retirement and Disability: Total 88,729 Interest and Other Financial Obligations
602 Federal Employee Retirement and Disability Due to Past Public Good
Functions+subtotal 23,868 Public Good
602 Federal Employee Retirement and Disability, All Other: Sub-total 64,861 Interest and Other Financial Obligations
603 Unemployment Compensation (Counted as State Expenditure) Not Applicable
604 Housing Assistance 36,568 Means-tested
605 Food and Nutrition Assistance 46,012 Means-tested
609 Other Income Security (Supplemental Security Income, Refundable Earned
Income Credit, Temporary Assistance to Needy Families, Low Income Energy
Assistance, Foster Care, Child Care and Child Development Block Grant) 109961 Means-tested
Total, Income Security 332,837
(continued on next page)
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R Table A-| SR 12
Federal Outlays—Fiscal Year 2004 (continued)

Millions
Function and Subfunction of Dollars  Program Type
650 Social Security:
651 Social Security 495,548 Direct Benefit
700 Veterans Benefits and Services:
701 Income Security for Veterans 31,654 Public Good
702 Veterans Education, Training, and Rehabilitation 2,751 Public Good
703 Hospital and Medical Care for Veterans 26,783 Public Good
704 Veterans Housing -1,980 Public Good
705 Other Veterans Benefits and Services 571 Public Good
Total, Veterans Benefits and Services 59,779 Public Good
750 Administration of Justice:
751 Federal Law Enforcement Activities 19,090 Population-based Services
752 Federal Litigative and Judicial Activities 9,685 Population-based Services
753 Federal Correctional Activities 5,509 Population-based Services
754 Criminal Justice Assistance 11,251 Population-based Services
Total, Administration of Justice 45,535 Population-based Services
800 General Government:
80! Legislative Functions 3,187 Population-based Services
802 Executive Direction and Management 510 Population-based Services
803 Central Fiscal Operations 9,339 Population-based Services
804 General Property and Records Management 228 Population-based Services
805 Central Personnel Management 217 Population-based Services
806 General Purpose Fiscal Assistance 7,675 Population-based Services
808 Other General Government 2,345 Population-based Services
809 Deductions for Offsetting Receipts -1,679 Population-based Services
Total, General Government 21,822 Population-based Services
General Government in Support of Public Good Functions 5870 Public Good
General Government, All Other 15952 Population-based Services
900 Net Interest:
901 Interest on Treasury Debt Securities (Gross) 321,679 Not Applicable
902 Interest Received by on-budget Trust Funds 67,761 Not Applicable
903 Interest Received by off-budget Trust Funds -86,228 Not Applicable
908 Other Interest -4473 Not Applicable
909 Other Investment Income 2972 Not Applicable
Total, Net Interest 160,245
Net Interest Due to Past Public Good Functions 43,106 Public Good
Net Interest, All Other 117,139 Interest and Other Financial Obligations
TOTAL OUTLAYS WITH OFFSETTING RECEIPTS 2,305,758
(Excludes Unemployment Insurance)
Source: Budget Historical Tables for FY 2006 at h X b/budget/fy2006/pdfihist pdf. Budget codes 401 details taken from FY2006
Budget Appendix, pp. 792-824
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;X Table A2A

SR 12

Removing Federal Grants in Aid from State and Local Expenditures

State and Local

Expenditure

Federal Grants

State and Local
Expenditures Less

Expenditures Subtotals in Aid to States Federal Grants
(in miflions) (in millions) (in miflions) (in milfions)
Total Income Security, Health, and Social Services 532,154.07
Means-tested Aid and Services 440,859.00 277,849.00 163,010.00
Other 91,295.07 9,835.00 81,460.07
Total Transportation 141,958.53
Highways 118,178.67 30,689.00 87489.67
Air Transportation (Airports) 18,030.57 2,958.00 15,072.57
Parking Facilities 1,335.99 1,335.99
Sea and Inland Port Facilities 4,046.65 4,046.65
Transit Subsidies 366.66 20.00 346.66
Total Education and Training 664,561.08
Higher Education 173,085.92 482.00 172,603.92
Elementary and Secondary 452,054.91 20,522.00 431,532.91
Other Education 30,219.74 14,810.00 15,409.74
Libraries 9,200.51 136.00 9.064.51
Training 4,325.00 -4,325.00
Total Resources and Environment 109,673.71
Natural Resources 2329871 7423.00 15,875.71
Parks and Recreation 3046748 239.00 30,22848
Sewage 35,534.72 35,534.72
Solid Waste Management 20,372.80 20,372.80
Justice and Public Safety 187,551.12 5,084.00 182,467.12
Veterans 1,503.74 454.00 1,049.74
General Government 67,748.37 9,015.00 58,733.37
Protective Inspection and Regulation 11,498.04 11498.04
Unallocated Expenditure 100,142.99 14,712.00 8543099
Employment Security Administration 4,679.16 2,650.00 2,029.16
Interest on General Debt 81,723.06 81,723.06
Insurance Trust Expenditure
Unemployment Compensation 43,277.64 4327764
Employee Retirement 137,537.44 137,537:44
Workers' Compensation 12,299.80 12,299.80
Other Insurance Trust 4,289.89 4,289.89
Utility Expenditure
Water Supply 44,806.24 44,806.24
Electric Power 59,298.84 59,298.84
Gas Supply 671695 6,716.95
Transit 44,236.69 7.777.00 36,459.69
Liquor Store Expenditure 4,672.90 4,672.90
TOTAL STATE AND LOCAL OUTLAYS 2,260,330.26
TOTAL FEDERAL GRANTS IN AID TO THE STATES 408,980.00 1,851,350.26
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X Table A-2B SR 12
Removing User Fees and Charges from State and Local Expenditures
Expenditures User State and Local
State and Local Net Federal Fees and Expenditures Net
Expenditures Net Grants (from  User Fees and Charges:  Charges: Federal Grants in Aid and Final
Federal Grants in Aid Table 2A) Type Amount Net Fees and Charges Expenditures
(in miflions (in milfions (in millions
of dollars) of dollars) of dollars)
Total Income Security, Health, Total Income Security, Health,
and Social Services and Social Services
Means-tested Aid and Housing and Community Means-tested Aid and
Services 163,010.00 Development 4,770 Services 158,239.53
Other Income, Health and Hospitals 72,652 Other Income, Health and
Services 81,460.07 Services 8,808.39
Total Transportation Total Transportation
Highways 87489.67 Highways 8,991 Highways 78498.76
Air Transportation (Airports) 15,072.57  Air Transportation (Airports) 13,345 Air Transportation (Airports) 1,727.56
Parking Facilities 1,33599  Parking Facilities 1,540 Parking Facilities -203.93
Sea and Inland Port Facilities 4,046.65 Sea and Inland Port Facilities 3,107 Sea and Inland Port Facilities 939.84
Transit Subsidies 346.66 Transit Subsidies 346.66
Total Education and Training Total Education and Training
Higher Education 172,60392 Institutions of Higher Higher Education 100,823.83
Education 71,780
Elementary and Secondary 431,532.91  School Lunch Sales (Gross) 6,326 Elementary and Secondary ~ 425,206.94
Other Education 15409.74 Other Education Charges 6,314 Other Education 9,095.47
Libraries 9,064.5] Libraries Libraries 9,064.51
Training -4,325.00 Training -4,325.00
Total Resources and Total Resources and
Enviroment Enviroment
Natural Resources 15,8757 Natural Resources 3264 Natural resources 12,611.90
Parks and Recreation 30,22848 Parks and Recreation 7,982 Parks and recreation 22,246.96
Sewage 35,534.72 Sewerage 29,792 Sewerage 574249
Solid Waste Management 20,372.80 Solid Waste Management 12,083 Solid waste management 8,289.80
Justice and Public Safety 182,467.12 Justice and Public Safety 182,467.12
Veterans 1,049.74 Veterans 1,049.74
General Government 58,733.37 General Government 58,733.37
Protective Inspection and Protective Inspection and
Regulation 11,498.04 Regulation 11,498.04
Administration and Other Charges 46,696 Total Unallocated Expenditure 38,734.62
Unallocated Expenditures 85430.99
Employment Security Employment Security
Administration 2,029.16 Administration 2,029.16
Interest on General Debt 81,723.06 Interest on General Debt 81,723.06
Insurance Trust Expenditure Insurance Trust Expenditure
Unemployment Unemployment
Compensation 43,277.64 Compensation 43,277.64
Employee Retirement 137,537.44 Employee Retirement 137,53744
Workers' Compensation 12,299.80 Workers' Compensation 12,299.80
Other Insurance Trust 4,289.89 Other Insurance Trust 4,289.89
Utility Expenditure Utility Revenue Utility Expenditure
Water Supply 44,806.24 Water Supply 36,087 Water Supply 8,719.05
Electric Power 59,298.84 Electric Power 55,980 Electric Power 331836
Gas Supply 6,716.95 Gas Supply 6,506  Gas Supply 211.20
Transit 36459.69 Transit 9,783 Transit 26,676.34
Liquor Store Expenditure 4,672.90 Liquor Store Revenue 5698 Liquor Store Expenditure -1,024.71
Total State and Local Outlays 1,851,350.26 Total Fees and Charges 402,696 Total State and Local Outlays 1,448,653.82
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X Table A-2C SR 12
State and Local Outlays Minus Federal Grants in Aid and User Fees and Charges
State and Local Outlays Net Federal Grants in Aid Net Expenditures Type of Program
and Net Fees and Charges (in miflions of doltars)
Total Income Security, Health, and Social Services
Means-tested Aid and Services 158,239.53 Means-tested
Other Income, Health and Services 8,808.39 Population-based
Total Transportation
Highways 78498.76 Population-based
Air Transportation (Airports) 1,727.56 Population-based
Parking Facilities 203.93 Population-based
Sea and Inland Port Facilities 939.84 Population-based
Transit Subsidies 346.66 Population-based
Total Education and Training
Higher Education 100,823.83 Educational Benefits
Elementary and Secondary 425,206.94 Educational Benefits
Other Education 9,095.47 Direct Benefit
Libraries 9.064.51 Population-based
Training -4,325.00 Educational Benefits
Total Resources and Environment
Natural Resources 12,611.90 Population-based
Parks and Recreation 22,246.96 Population-based
Sewerage 574249 Population-based
Solid Waste Management 8,289.80 Population-based
Justice and Public Safety 182467.12 Population-based
Veterans 1,049.74 Public Good
General Government 58,733.37 Population-based
Protective Inspection and Regulation 11,498.04 Population-based
Administraton and Unallocated Expenditure 38,734.62 Population-based
Employment Security Administration 2,029.16 Direct Benefit
Interest on General Debt 81,723.06 Interest and Other Costs due to Past Services
Insurance Trust Expenditure
Unemployment Compensation 43,277.64 Direct Benefit
Employee Retirement 13753744 Interest and Other Costs due to Past Services
Workers' Compensation 12,299.80 Direct Benefit
Other Insurance Trust 4,289.89 Population-based
Utility Expenditure
Water Supply 8,719.05 Population-based
Electric Power 331836 Population-based
Gas Supply 211.20 Population-based
Transit 26,676.34 Population-based
Liquor Store Expenditure -1,024.71 Population-based
TOTAL STATE AND LOCAL EXPENDITURES 1,448,653.82
Summary
Direct Benefit Total 57,606.60
Means-tested Total 158,239.53
Educational Benefits Total 530,801.24
Population-based Services 481,696.22
Interest and Other Financial Obligation Due to Past Activities 219,260.50
Pure Public Good Expenditures 1,049.74
TOTAL STATE AND LOCAL EXPENDITURES 1,448,653.82
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2 Table A-3 SR 12
Government Taxes and Revenues
Federal Revenue Receipts FY 2004 Aggregate Revenue Average Federal
Revenue Sub-totals Revenue per Household
From Taxes and Related Sources (in millions (in millions 114.79 milion households
of dollars) of dollars) (in dolfars)
Individual Income Taxes 808,959 $7.047
Corporate Income Taxes 189,371 $1,650
Federal Insurance Contributions Act (FICA) 685,334 $5970
Old Age and Survivors Insurance 457,120
Disability Insurance 77,625
Hospital Insurance 150,589
Unemployment Insurance - Federal Reciepts 6,718 $59
Other Retirement Receipts 8,620 $75
Railroad Retirement 2,297
Railroad Social Security Equivalent Account 1,729
Federal Employees Retirement Employee Share 4,543
Non-federal Employees Retirement 51
Excise Taxes 69,855 $609
Alcohol Excise Tax 8,105
Tobacco Excise Tax 7,926
Telephone Excise Tax 5997
Transportation Fuels Excise Tax 1,381
Other Taxes 1,157
Trust Fund Excise Taxes 45,289 $395
Highway 34,711
Airport 9,174
Other 1,404
Estate and Gift Tax 24,831 $216
Customs Duties and Fees 21,083 $184
Other Miscellaneous Receipts 12,913 $112
Miscellaneous: Fees for Permits and Regulatory and Judicial Services 8,675
Miscellaneous: Fines, Penalties, and Forfeitures 3,902
Other Miscellaneous Federal Receipts 336
TOTAL FEDERAL RECEIPTS 1,827,684 $15,922

Note: Excludes $32.6 billion in unemployment insurance receipts from state governments and $19.6 billion in earnings of the Federal Reserve System.

(continued on next page)
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X Table A-3 SR 12
Government Taxes and Revenues (continued)
State and Local Revenue Aggregate Revenue Average Revenue
Revenue Sub-totals per Household
From Taxes and Related Sources (in miflions (in millions (in dollars)
of dolfars) of dolfars)
Taxes
Property 318,242 $2,772
General Sales 244,891 $2,133
Selective Sales 115,738 $1,008
Motor fuel 34944
Alcoholic beverage 4,986
Tobacco products 12,626
Public utilities 21427
Other selective sales 41,756
Individual Income 215215 $1,875
Corporate Income 33,716 $294
Motor Vehicle License 18,709 $163
Other Taxes 63,766 $556
Miscellaneous General Revenue 165,139 $1,439
Interest Earnings 53,194
Special Assessments 6453
Sale of Property 1,960
Lottery Receipts 45466
Other General Revenue 58,066
Insurance Trust Revenue 66,024 $575
Unemployment Compensation 38,362
Workers' Compensation 21,758
Other Insurance Trust Revenue 5904
Employee Retirement Trust Revenue* 365318 $3,182
Employee Contributions 30,786
Earnings on Investments 315,554
Other 18974
TOTAL STATE AND LOCAL REVENUE 1,606,758 $13,997
Note: Excludes $396 billion in user fees and $408 billion in federal grants to states and localities.
TOTAL FEDERAL, STATE, AND LOCAL REVENUE 3,434,442 $29,919
From Taxes and Related Sources
Note: Excludes intra-government transfers to retirement trust funds.
Sources: Analytical Perspectives, Budget of the United States Government, Fiscal Year 2006; U.S. Census, Survey of Governments, at www.census.
govigovsfestimate/0400ussi_I.htrmi.
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LETTER FROM THE ALLIANCE OF FILIPINOS FOR IMMIGRANT RIGHTS AND EMPOWER-
MENT (AFIRE), ET AL. TO THE HONORABLE ZOE LOFGREN, CHAIRWOMAN, SUB-
COMMITTEE ON IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND
INTERNATIONAL LAW

May 1, 2007

The Honorable Zoe Lofgren

Chair

House Subcommittee on Immigration, Citizenship,
Refugees, Border Security and International Law
House of Representatives

Washington, DC

Dear Chair Lofgren:

The undersigned organizations are writing to express our deep concern about the White
House proposal to immediately institute 2 new point system to replace our family and
employment based system of immigration. As we understand the proposal, it represents a
wholesale shift away from emphasis on family reunification to a new “merit-based”
system. A fundamental restructuring of this magnitude, both administrative and
conceptual, requires extensive analysis, testing, and debate to ensure workability,
fairness, and protection of core American values.

Major changes to the conceptual foundations of our immigration system could create
significant unintended long-term policy challenges. Families are the backbone of
immigrant communities in this country. Limiting their ability to remain united will
undermine our ability to facilitate the social, economic, and cultural integration of
arriving immigrants. These family units help take care of each other’s children so that
family members can work; they pool resources to start and build businesses and purchase
homes; and they invest in the next generation by sending young family membets to
college.

If the Subcommittee intends to explore the point system concept further, we suggest you
consider a pilot program to test its workability and cvaluate its impact. But it cannot
come as a tradeoff for eliminating the family categories or the ability of legalizing
immigrants and new workers to sponsor their family members. Nor can a pilot program
substitute for enacting comprehensive immigration reform now.

Replacing our current dysfunctional immigration system with a system likely to gencrate
even greater uncertainty without sufficient study and testing seems misguided at best.

We look forward to further exploring these complex issues with the Subcommittee.

Sincerely,

Alliance of Filipinos for Immigrant Rights and Empowerment (AFIRE)
American Immigration Lawyers Association

Asian American Justice Center

Asian Law Alliance

Asian Law Caucus
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Asian Pacific American Legal Center of Southern California
Association of Asian Pacific Community Health Organizations
Church World Service, Immigration and Refugee Program
Coalition for Comprehensive Immigration Reform

Hebrew Immigrant Aid Society (HIAS)

Immigrant Legal Resource Center

Japanese American Citizens League

Judson Memorial Church

Legal Momentum

Manna for Progressive People

National Advocacy Center of the Sisters of the Good Shepherd
Natjonal Association of Latino Elected and Appointed Officials (NALEO) Educational Fund
National Council of La Raza

National Federation of Filipino American Associations
National Immigrant Justice Center

National Immigration Forum

National Immigration Law Center

National Network to End Violence Against Immigrant Women.
NETWORK, A National Catholic Social Justice Lobby
Organization of Chinese Americans (OCA)

People for the American Way

Presbyterian Church (USA)

Service Employees International Union (SEIU)

Services, Immigrant Rights and Education Network (SIREN)
Sikh American Legal Defense and Education Fund (SALDEF)
Sisters of Mercy of the Americas

Southeast Asia Resource Action Center (SEARAC)

United Methodist Church, General Board of Church and Society
World Relief



